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bo he Right Hoss, 
A R C HIL BAL D 
Earl and Viſcount'df ILAY, 


Lord Oranſay, Danoon and Arroſe,... 
Lord Privy-Seal, Lord Ea 


An Extraordinary Lord of Seſſion, and one 


of His MAJESTY! wa hongurable 
NI] 
Mx Lox be 3 


— — — = 


O whom thould' doo! 
IG. firſt Volume of the 
1 Ig I 81 Inftitres, wp 


| — 5 oſſercqh r eee 


and Approbation, than to ſo 
3 TD, 1,0 OT” - 2 . 
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The DEDICATION 


great a Judge of both, as your 
Lordihip has approv'd your (elf 
to be, . in the duc andesLilful Ap- 
plication of the Principles there- 
of to particular Caſes: Not only 
in the higheſt Court of the laft 
Reſort above, and at the Council 
Board, where your natural Elo- 
OS polite Learning, exqui- 
ite and comprehenſive Know- 
ledge of the Laws Canon, Civil, 
2 Municipal, imployed to the 
beſt Purpoſes, have eminently 
appeared; But alſo in the Court 
of Seſſion, as an extraordinary 
Lord; and in the prime Criminal 
Judicature, as Lord chief Juſtice, 
or Juſtice General of Scotland? 
Which laſt Character of high Au- 
thority, was once intail'd as In- 
heritance on your illuſtrious and 
potent 


= 


4 A OUDDmH 
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potent Anceſtors, the Earls of 
Argyle; who have always ſigna- 
liz'd themſelves, in protecting the 
Sacred and Civil Liberties and 
Intereſts of their Country. 


Permit me therefore (My 


LoRD) to flatter my ſelf that, 
as the noble and uſctul Subject 
treated of in this Book, has ſome 
Claim of Right to ſuch a Patron; 
who adorns Fis. high Blood, and 
all Things that come into the 
Liſt of tranſcendent Accompliſh- 
ment, with a hearty Zeal for the 


preſent Eftabliſhmene of Church 


and State, and an affectionate 
ſteady Loyalty to our Gracious 
Savereign King George, the great 
Defender thereof: So this Ad- 


dreſs from a Profeſſor in an Uni- 


verſity, where your Lordſhip was 
2 3 early 


| 
| 
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early ſeaſon'd with the firſt Part 
of that Education, now ſo bright- 
1y improy'd, will not be. altoge- 
ther unacceptable. Ir is what the 
Members of that little Common- 
wealth of Learning have juftly to 
boaſt of, that your Lordſhip was 
once ſome Time in a Courſe of 
Study there ; And I preſume to 
take this Way, in my private 
Sphere, to teſtify how much I am, 
with all Sincerity, and profound 
Reſpet, EY 


My Lokvp, 
Tour Loraſhip's moſt obedient, N 
and devcted humble Servant, 


Wittitn Pos 
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AV [ N G made che Srudh 
of the Laws the Buſine 
ol my whole Lite, I did, 
i. log Years ago, ſet about 
be, 77 ling of xz great 

| #2950 | Body, of .the Law ei Scot- 
la nd : Containing its 44 with, and 
Differences from the Civil and Feadal Law; 
and ſbewing how far the Scottiſh and Engliſh 
Laws do agree and diffex , with incident com 
parative C ins of the Madern Conſtitutions 

of ather Nations in Europe: Which, 1755 

to conſiſt of Two! 1 In ſths fi 

J defign'd to treat of the Private Lam, 
i inly. 9 ts privatę proper ; 
1 dard s and D ifergnces of particul 
2 4 Perſons 
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| Perions among themſelves. The ſecond 
Volume was to ſet forth the Publicłk Law, 
which contains all Matters, that have any 
Rae to the Order of the State: As 
the Power, Rights and Prerogatives of 
— Sovereign, Oyeed Conſort, and the 
rince; the Functions and Duties of 
Officers of State and the Crown; Juriſ- 
diction Civil, Eccleſiaſtical and Military; 
the Parliament, Privy-Council, Courts of 
Judicature, ' Sovereign and Subordinate ; 
the Order of judicial Proceedings therein; 
the Conſtitutions, Privileges, Statutes and 
Rules of Corporations, and Bodies Poli- 
tick, as Burghs, Univerſities, Ge. And 
laſtly, the Criminal Law. Out of — 
theſe Volumes, when finiſned, I 
nded to draw à comprehenſive 72 
tute of the Law of Scotland, conſiſting 
alſo of Two Volumes, in the ſame Order 


and Method with that of the Great Body, 


for the Uſe of ſuch as ſhall Study Law 
under my Care and Direction in the 
Paiverſity of Gzaſgow. _ 

The'firſt Volume of the Great Work, 
wherein the Private Law is handled, be. 
ing in ſome Meaſure finiſhed, and a good 
Advance made in the other: The firſt 
Rn + 5 1 Volume 
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The PREFACE. © 
Volume of the Relative Inſtitute doth now 
come forth to publick View, to be follow- 
ed by the other in its due Time. 

In ſo doing, I not only Copy after the 
Learn'd John Voet, late Profeſſor of Law 
in the Univerſity of Leyden, whole Com- 
dium of the Roman Law was publiſhed 
fore his Commentary came to Light : 
But alſo have before me the Example of 
the Great Jaſtinian, by whoſe Order his 
Inſtitutes, compoſed after the Pandets, 
were promulged before them. I have 
nothing leſs in View, than to derogate 
in the leaft from the Value of Sir George 
Mackenzie's Book, which is got inta 
moſt Hands, and hath hitherto been Uſe- 
ful to initiate Perſons in the Study of our 
Law : But ſeveral Things notwithſtand- 
ing, mov'd me to think of ſuch a Com- 
poſure. x. Great Alterations have been 
made in the Law of Scotland, ſince that 
learn'd Man writ; and ſeveral Points 
controverted in his Time, are now clear'd 
up, and eſtabliſhed by a Tract of Uni- 
form Deciſions. 2. Some Matters of the 
Private Law, and many of the Publick, 
are not taken Notice of by him at all ; 
and others only in a Word or two en 
1 a 4 Paſſant, 
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iv The PREFACE. 
Paſſant, ſo as the Student can reap but 
little Inſtrutction from thence. 3. Tho 

Sir Georges Authority goes a great Way 
with me, I cannot help differing from his 

A  Opidion in ſome Ports}. 4. Seeing euery 

z one has 4 peculiar \ Method of digeſt ing 

| his Thoughts, as well as a certain Turn ot 

Thought: and Notion; I found my ſelf 
concernꝰd, in the diſcharge of my Aca- 
demical Function, to Reduce and Range 
the Fundamentals of our Law in ſuch Or 
der, as I conceiv d moſt Natural, and a- 
dapted to Teaching-— 10 0 f 41103 
The Method purſued in this Volume, 
is as follows. I have premiſed a Prelimit 
nary Diſſertation concerning Law in Ge- 
neral, and the ſeveral Kin 9 ol it, 48 the 
Laws of Nature, and Nations, and. Gi: 
vil Laws, particularly the Municipal Law, 
of Scotland, with the ſeveral Groungs and 
Foundations thereof, how it is ralſed, 
founded on, and influenc'd by. the Laws 

aforeſaid ; the Civil Lam of the old R 

man the Canon, and Feudal Laws, whigh - 

are ſuccinctly deſcrib el. 

Ihen the private Law is caſt into ſau - 

Parts. The firſt Part concerns Perſons 

in their Natural, and in their Relative on . 
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Civil Capaciries; and conſiſts of two 
Books. The fitſt Book conſiders Perſons 
in their Natural Capacities, as diſtin- 
guiſh'd; x. By their Sex, into Males and 
Females. 2. By their different Ages, in- 
to Pupils; Minors, and Majbts: And 
with Reſpect to thoſe under Age, Tutors, 
Curators; Pro-Tutors' and Pro-Curators 
are diſcourſed of. 3. Perſons are con- 
ſidered as differenced from others, by 
ſome Incapacity of Mind ot Body, "ſuch 
as Idiots, Furious Perſons, Oc. and thoſe 
interdicted. The ſecond Book: treats of 
Perſons in their Relative or Civil Ca- 
pacities. 1. General, of ordinary Sub- 
jects, Perpetual and "Temporary ; the 


Clergy and Laity. 2. Particular, of 


Man and Wife, Parents and Children, 
Maſters and Servants 
Eſtates, and how acquired, extinguiſh'd; 


and affected with Burdens, are the Sub- 
je& of the ſecond Part, Which contains 


three Books, - In the Firſt, N Poſſeſſion and 
Property, the Nature; and ſeberal Kinds 
of them, and the generäl Ways of ac- 
2 Rights to Things denz 7 


Property ' and Poſſeſſion, are han 


N WW - N. 
Ius ſecond explains real and heretable 


Rights: 
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Rights: How they are conſtituted by 


Charter and Seiſin; what the Vaſſal gets 
thereby, and what remains with, and be- 
longs to the Superjor, called the Superiori- 
7 and Caſualities thereof; and the Bur- 

ens both private and publick, wherewith 
real Rights may be affected. The third 


nal Rights of all Kinds: And is ſhut up 
with the Ways how ſuch Obligations, or 
perſonal Rights are annull'd and Extin- 
guiſhed. | 

The third Part handles the Tranſmifſi« 
on, and paſſing over of Eſtates from one to 


another, whether a ſingular, or univerſal 


Succeſſor, and conſiſts of two Books, 
The firſt comprehends the Tranſmiſſion 
of Property to ſingular Succeſſors. 1. By 


voluntary Deeds of Alienation. 2. By 


the legal Diligence of Creditors, 3. By 
Confiſcation. In the penult Chapter of 
which firſt Book, Truſt, a Quality often 
affecting the Conveyance of Rights, is 
handled. And laſtly, Preſcription, a Way 
of acquiring and loſing of both heretable 
and perſonal Rights, is treated of, after all 
theſe have been explain'd. The fecond 


Book clears the Trauſmiſſion of Property | 


Book turns upon Obligations, and perſo- 


The PREFACE. vii 
to univerſal Succeſfors, as Heirs and Exe- 
cutors, term'd Succeſſion. Which is diſ- 
courſed of, both in general, and in Par- 
ticular, 1. With Reſpect to Heretape. 
And, 2. In Relation to Moveables: 

The fourth Part holds forth tlie Ways 
of determining all civil Controverſies in 
Point of Right and Poſlefſion : Which is 
divided into two Books. The firſt ſhews, 
how ſuch Controyerſies are decided extra- 
judicially, without going to Law, either 
by Act of one of the Parties; or where all 
Parties mutually conſent, by Tranſacti 
or Submiſſion: Or, in a judicial Way, by 
Action in a Court of Juſtice. The ſecond 
Book, for Connexion ſake, gives an Ac- 
count of the Seſſion, the Offices relative and 
ſubſer vient to it; and of the Commiſſion 
for Plantation of Churches, and Valuation 
of Tithes, c. with a general Scheme of 
the Method and Form of Proceeding in 
theſe Courts. 

I ſhall no further foreſtall my Book, by 
giving a more minute Account of the 
Contents thereof: But only acquaint the 
Reader in general, that it hath been my 
chief Care, neither to overlook, nor too 
much contract any neceſſary Part of our 


private 


. 


— _ 


private Laws aceording to the Scantling 
of my Capacity; and to advance nothing) 
but what I can! youch, and make good by 

Sees AYP 1279919 
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1 
Preliminary Diſſertation 
CONCERNING | 
Law in GE N E RK A L., and the 
SEVERAL RIN DS of it. 


OW AW is taken in à two-fold Senſe: 
wr 1, For the Precept or Command of 
a Supreme Power, obliging Subjects 
Ser) to at, or not to act, under a Penal- 
ty. 2. For a Science or Collection of fuch 


Precepts. | 9 
A __CHAP. 
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5 A Preliminary 


E CHAP. I. 
Of Law conſidered, as the Command of So. 


vereign Power. 


A V, in this Senſe, may be divided, with 
Reſpect to the efficient Cauſe, into a 
Law of Nature, and poſitive Law. 

A Law of Nature is the Dictate of Right 
Reaſon, which diſcovers the various Relations, 
and Duries of Creatures toward their Creator, 
or one another, and lays them under an Obliga- 
tion to act in this or that Manner, according to 
the Circumſtances in which they are plac'd. The 


very Notion of a Law implies that of a Lawgi- 


ver; and in this Caſe there can be no other than 
God himſelf the Anthor of Nature, from whom 
this Law derives its Authority. The Sting of 
a diſquieted Conſcience, or the Terror and 
Uneaſineſs ariſing from any groſs Breach of the 
Law of Nature, ſufficiently declare, that it is 
not left without a Sanction. 

Poſitive Law is either Divine, or Humane. 

A Divine poſitive Law is the Will of God 
reveal'd in the holy Scriptures. 
Humane poſitive Law, is that, which derives 
its force from the Authority of Men, introduc'd, 
as Occaſion required, about Things either 
conſequential from, or left indifferent by tlie 
Laws of God and Nature. | 

| : Poſitive 
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Diſſe ertation. 


l 


Poſitive humane Law is diſtinguiſhed into a 
Law of Nations, and a civil Law, 

The Law of Nations is taken in a two- 
fold Senſe. 1. It ſignifies an improv'd Dictate 
of natural Reaſon, deduc'd by long Experience 
and Practice, trom a Conſideration of the Na- 
ture of Society, and from Inquiry into the Diſ- 
poſitions of Mankind, Neceſſity or Convenien- 
cy; and upon theſe Conſiderations obſerv'd'by 
all civiliz'd Nations. In which Senſe the Law 
of Nations is underſtood in the Roman Law. 
2. A Law of Nations is a common Law be- 
twixt different Nations, for regulating the Or- 
der of mutual Commeree, which is the modern 
Acceptation of the Word. This Law ariſeth 
from a tacit or expreſs Compact and Stipulati- 
on betwixt Nations, and derives its Authority 
from that golden fundamental Rule of Society; 
Faith is not to be violated. 

A Civil Law is, what the Sovereign Power 
in every Nation, whether Monarchical, Ari- 
ſtocratical, or Democratical, hath made for 
their own peculiar Conveniency, to govern the 
People united by the Ties of Society, under 
ſuch Authority. | | 
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Law conſidered as a Science, or Collection ; 
of the Precepts of Sovereign Power, 


AW, in this Senſe, is, a Science di- 
recting us to know, and do Juſtice, for 
the well ordering of Society. 
]juſtice, which is the End of Law, is a con- 
ſtant and perpetual Deſire of giving to every 


one his Due. 3 
There is no authoriz'd Collection of the 


Laws of Nature and Nations any where, ſave 
in the Books of the Roman Law. But we find 
fo many different Collections of civil Laws, as 
there are independent Nations,governed by their 
own Laws. When the civil bo in general is 
mentioned, the Law of the old Romans is un- 
derſtood, which, for its Excellency, is ſo cal- 
called #7” ££oxyv ; and the Laws of other Na- 

tions are term'd municipal Laws. | 


BH 4+P: it 
Of the Municipal Law of Scotland. 


HE Municipal Law of Scotland, 

| which dire&s to the Knowledge and 
Practice of what is Juſtice in Scotland, 
is Iaiied upon eleven Foundations. 1. Upon the 
Law of Nature. 2, Upon the reveal'd Law 
of God. 3. Upon the Law of Nations. 4. 
Upon 


Diſſertation. 5 
Upon the Cir Law. 5. Upon the Canon 


— 


aw. 6. Upon the Feudal Law. 7. Upon 
ſome old Books. 8. Upon Acts of peil ag 
and of Convention of Eſtates. 9. Ancient 
W Cuſtoms. 10. Acts of Sederunt, and Deciſions 


of the Court of Seſſion. 11. By-Laws or Sta- 
tutes of particular Corporations, or Bodies 


litick. Of each of theſe I ſhall diſcqurſe par- 
ticularly 1 in the * Titles. 
. 


The Law of Nature. 


0 UR Law gives a civil Sanction to ſome 


Laus of Nature, for the better Obſer- 
vance thereof: As when it forceth Husbands to 
aliment their Wives, and Parents their Chil- 
dren. Others it allows no Effect to: As the 
Obligations of Loye and Charity, Donations 
betwixt Man and Wife, and Deeds by the lat- 
ter, without Conſent of the former. Some of 
theſe again our Law doth qualify; as the Suc- 
ceſſion of Children to their Parents Hererage, 
by the Right of Primogeniture. 


TIN 
The Divine Law. 


* HE 1. of Scotland is founded on the 
revealed Law of God, in ſo far as, it not 


only puniſneth Breaches of che Moral Law, but 


A 3 alſg 
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alſo annuls all Laws not agreeing with the holy 
Scriptures (a). | 


TI T. III. 
The Law of Nations, 


\ UR Law obſerves the Law of Nations, 
| in ſo far, as, 1. It orders the Method of 
maintaining ordinary Commerce, and Correſ- 
pondence betwixt them. 2. Prevents Infracti- 
ous of the ordinary Laws of Nations. 

1. Neceſſary Commerce between Nations is 
founded upon publick Agreements or Treaties, 
made by the Mediation of Ambaſladors, En- 
voys, Oc. to whom great Privileges ate in- 
dulg'd: As that their Perſons, or Domeſtick 
Servants may not be arreſted, or impriſoned, 
or their Goods diſtrenzied, ſeijz'd or attach'd, 

rovided no Bankrupt Merchant, or Trader 
ave any Benefit of Protection, by putting 
himſelf into the Service of any Ambaſſador, or 
publick Miniſter; nor any Servant of theirs be 
thus privileged, till his Name be regiſtred in 
the Office of one of the principal Secretaries 
of State, and thence tranſmitted and hang'd 

p in the publick Offices of the Sheriffs of Lon- 
don and Middleſex (C). 

2. Infractions of the Laws of Nations are 
reſtrain'd by Repriſals, open War, and other 
Ways, ſuited to the Ruptures and Attempts, 

| [1] Repri- 


a) Act 3. Par. 1. „Act. 3. Seſſ. 1. Par. W. 
607 x Clap: ns Jas YI. Act. 3. Seſſ. 1. Par. V and 34 


i. 
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3 [1.] Repriſals or Letters of Repriſal, is a 


Warrand or Commiſſion granted by the King, 


WJ whoſe Subjects, thoſe under the Dominion of 
another Prince or State, have injured by Pil- 
lage, Piracy, or dtherwiſe, to Seize upon the 
Goods ot all the Subjects of that Other, after 
Refuſal to make juſt Reparatiou for the wrong 
done. | 
[2.] War, which, in the General, is the State 
and Condition of thoſe that contend by Force, 
ſhould commence and be directed by the ſu- 
preme Authority on both Sides: Whether the 
War be Offenſive or Detenſive. There may 
be ſo many Cauſcs of a juſt War, as there are 
Cauſes of Civil Actions. At proclaiming of 
War, Intimation is ordinarly made ro Neu- 
ters, from what Kind of Commerce with the 
Encmy they are to abſtain, as the carrying 
counterband Goods to their Ports, tranſporting 
their Goods or Merchandize to promote their 
Trade, and enable them to maintain the War, 
covering the Enemies Ships and Goods, as be- 
longing ro themſelves, by Paſſes and other Do- 
cuments, 
The main private Intereſt in publick War, 
is, that which accrueth to Privateers or Capers, 
by ſeizing in virtue of Commiſſions from the 
Admiral, the Ships and Goods of the Enemy, 
and ſuch as-partake in the War, or earry not 
themſelves as Neuters to the Princes or States 
engaged therein, The Prizes or Seizures belong 
to the Privateers who make them, with the 
A 4 Burden 


—— — 


E 


Burden of paying a fifteenth Part to the King, 
and a tenth to the Admiral. The Admiral is 
the ſole Judge in the firſt Inſtance of all Prizes 
taken at Sea, But the Lords of Seffion may 
Suſpend or Reduce his Decreets. If Adjudi- 
cation of Prizes by the Admiral be, after they 
are rouped and ſold, reduced by the Lords, the 
Owners of the Privateer are liable in ſolidum 
for the whole Price received, and not each pro 
rata, only for his Share. Things taken by 
the Enemy, and retaken from him during the 
War by the King's Subjects or Souldiers, ought 
to be reſtored to the former Proprietors. 0 


TIT. IV. 
The Civil Law. 


TEE Civil Law (which was compil'd by 
1 Order of Juſtinian the Emperor) con- 
ſiſting of Imperial Conſtitutions, older and 
later, contained in the Code and Nyvels, Opi- 
nions of the old Lawyets, publiſhed in the 
Pandects or Digeſts, and that Emperor's Inſti- 
tutes, which are a ſhort Sum and Elements of 
the Law, is effectually naturaliz'd in Scotland. 
Tis the great Foundation of our Laws and 
Ee ſo twiſted therewith, that our Judges 

ave recourſe to that excellent Fountain of 
Equity and Juſtice, where our own Cuſtoms 
and Statutes are filent and defective. The 
Parliament doth, in ſome Statutes, expreſly own 


| 
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it to be our Law (a) ; and the general Revo- 
carions of our Princes are founded upon it. In 
other Statutes, the Force and Authority of 
the Civil Law with us, is tacitly acknowledg- 
ed (b) ; and Students are admitted Advocats 
upon Tie of their Knowledge of it. 


1. V. 
The Canon Law. 


T H E Canon Law is partly confirmed by 
papal Authority, and partly not con- 
firmed. 


1. Thoſe Parts of it which have papal Au- 
thority, e . etum. 2. Decretales Gre- 
gorii 9. 3. Sextus Liber Decretalium. 4. Cle- 
menting. 5. Extravagantes Joannis 2 2, 6. Ex- 
travagantes Commune. 

th Decretum, which is a Colle&ion of the 
Deciſions and Determinations of Councils, Fa- 
thers and Biſhops, with Fragments of Gloſles 
and Books of the Civil Law, was compoſed 
under Pope Eugene III. in Imitation of uſti- 
nian's Pandecti, by Gratian a Benedictine Monk 
of S. Felix, born at Chiuſi in Tuſcany. 

[2.] Decretales, are the Pope's Letters, Re- 
ſcripts, or Edicts deciding Controverſies in 
Eccleſiaſtick Affairs, which Raymond of Penne- 
fort, a Dominican Chaplain, and Confeflor to 
Gregory IX. did, by that Pope's order, in 3 

tion 


(a) Act * Par. 6. Ja. V. AR 22. Par. 3. M. AR 6% 
0 Act 34. Par. 3 Jas IV. hy 


Par. 6. Ja. V 
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tion of Juſtinian's Code, reduce into a Volume 
of five Books. 

(3.] Boniface VIII. caufed a fixth Book of 
Decretals to be compil'd. 

[ 4.] Clement V. collected his own Decre- 
tals, whoſe Collection was corrected, finiſhed, 
and publiſhed under the Title of Clemen- 


tines, trom his Name, and his Succeflor John 


XXII. 

5. ] Extravagantes of John XXII. are ſome 
Decretals collected by that Pope, which he (in 
Imitation of the Imperial Conſtitutions of 
Frederick and Henry, extant in the Body of the 
Civil Law, after the Books de Fenudis) called 
Extravagants of John XXII. becauſe, extra 
Corpus Juris Canonici quaſi vagantur, 

6.] Extravagantes communes, are a Colle&i- 
on ot Dectetals of the ſaid John, and other 
Popes, by an unknown Author, which are 
called, Common Extravagants, becauſe they are 
not the Conſtitutions of .one, but of ſeveral 
Popes. E 

2. The Parts of the Canon Law wanting 
papal Confirmation, are a ſeventh Book of De- 
cretals, collected in the Year 1590, by Peter 
Matt hæus, a Lawyer of Lyons; and the Inſti- 
tutes of the Canon Law publiſhed in the Lear 
1563, by John Paul Lancelot, a Lawyer in 

uſcany. 3 | 

3. The Canon Law is owned to be our 
common Law, by the ſame Statutes - that e- 
- fabliſh the Authority of the Civil Law, in 

| 0 
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ſo far as our own Municipal Law hath nor 
expreſſy receded from it (a), or it doth not 


claſh with ſound Religion. 


IT. VS, 
The Feudal Law, 


I, 6 8 H E Feudal Law, according to the 

mo{} probable Opinion, got firſt up 
in Lombardy, upon the. 1 of the Civil 
Law. Where the Lombard Kings, wanting 
Money to maintain ſtanding Forces, freely 
beſtowed on their Souldiers, according to Qua- 
lity and Merit, Cities and Lands, with Power 
to uſe and e joy the Proncs thereof, for Mili- 
taty Service, reſerving to themſelves the Superi- 
ority. Which Grants, called Fenda, * 
from the Fidelity and Obedience due by the 
Receivers, as Vaſſals to the Granters, were, from 


| ſmall Beginnings, improved in Proceſs of Time? 


and regulated by private Pactions of Parties, 
and ſome unwritten Cuſtoms, varying, in ditte- 


ent Provinces, according to the different Ge- 


nius and Circumſtances of the People. Theſe 
Feudal Cuſtoms were at length confuſedly 
collected into a Volume, moltly out of the Ma- 
nuſcript Scrolls of Gerardus Niger Cappagiſtus, 
and Obertus de Orto, both Advocates in the Court 
ot Milan, ard Conſuls ot that City, after their 
Death, about the Year 1 170. 


"3. I'm 
() Act 80. Par. 6. Ja. V. Act 22. Par. 3. Q. N. 
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2. This Collection hath had ſucceſſively ſe- 
veral Editions, whereof ſome conſiſt of fewer 
and fome of more Books, variouſly digeſted an 
diſtinguiſhed into Ticles. The vulgar Edition 
is divided into two Books, the firſt whereof 
ſeems more juſtly to be aſcribed to Gerardus 
Niger Cappagiſtus, the firſt 24 Titles of the ſe- 
cond to Obertus de Orto; and the ſubſequent 
Titles therein, are a patch'd up Compoſition, 
by an uncertain Hand, of the Opinions of 
Lawyers at that Time. An Edition publiſhed 
by James Alworate, a Lawyer of Padua, divides 
theſe Feudal Cuſtoms into three Books, where- 
of the third begins trom the 23d Title of the 
vulgar Edition. Cujacius makes five Books 
of the Fendal Cuſtoms: Whereof the firſt 
three, and a Part of the fourth, compre- 
hend only what is in the vulgar Edition, tho' 
otherwiſe diſtinguiſhed by Books and Titles, 
Ahe reſt of the B Bock contains extraordi- 
nary Heads or Points collected out of Alvoratę 
and Ardixon. An Edition publiſhed by Julius 
Pacius, and another by Dionyſ. Gothofrede, are 
the ſame with the Vulgar, as to the firſt two 
Books: But have after the 58 Title of the ſe- 
cond Book, where the vulgar Edition ends, 
many Titles out of Cujacius's Edition, and his 
whole fifth Book. Upgolin plac'd the Books of 
Feus after Juſtinians Novels in the Body of 
the Civil Law: With which they have paſs'd 
into Univerſities and Courts of Judicature. 
Out of theſe Books, a general Scheme of the 

Feudal 
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Feudal Conſtitutions in Scotland, and other 
Nations hath been taken, and variouſly ac- 
commodated to the particular Genius of each 


Country, and the Complexion of their Affairs; 
there being no ſuch Thing as a common Feudal 


Law. | 
% T I T. VII. 
Old Books of the Law of Scotland. 


HES E are the Laws of King Malcom, II. 

Regiam Majeſtatem, Quoniam Attachiamenta, 
and other old Pieces of our Law, which, being 
originally conceived in Latine, were, by Order 
of King James VI. tranſlated and publiſhed'in 
the Scorti/h Language by Sir John Skene of Cur- 
riehill Clerk Regiſter, who alſo publiſhed theſe 
Laws in Latine with his own Notes. 


T IL. T. VII. 
As of Parliament, and of Convention of Eſtates. 


1. A CTS of Parhament are cither publick, 
concerning the whole Lieges ; or pri- 
vate, in Favour of particular Perſons or Societies. 
Becauſe ſuch private Acts ate made without 
hearing or calling of thoſe,” who may be con- 
cerned or ſuffer Prejudice thereby: For ſaving 
every Bodies Intereſt, an Act ſalvo Jure cujus- 
libet, which paſs'd of Courſe, uſed to be ſub- 
Jjoin'd to the Statutes of each Seſſion of Parlia- 
ment. Acts of Parliament are ſtanding Laws, 
till they go into Diſuſe, or be * 

U 


— — — — — — — —— 


a retroſpect and retroactive Eftect, 
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But Acts of the Convention of the Eſtates im- 
oſe only Taxations, and make ſome interim 
ee for anſwering the preſent Exigences 
of the Nation, | | | 
2. The publick Acts of the Five King James 
and Queen Mas), were firſt printed in an old 
Gothick Letter, whence they had the Name 
of the black Act. Thereatter theſe Acts were 
reprinted, omitting ſome in the black Letter, 
and continued to the End -of the Year 1597, 
by Sir Fohn Skene. Another Edition of the 
whole Acts from King James I. till the Death 
of King Charles II. incluſive, with the Acts of 


the Conventions 1665, 1667 and 1678, were 


publiſhed by Sir Thomas Murray of Glendoick, 


and the Acts of King James the Seventh's Par- 


liament, by the Viſcount of Tarbet, both Clerk 
Regiſters. Which Acts of King James VII. 
with thoſe of K. W. and Q. M. K. V. and 
Q. A. till the 25th March 1707, when Scotland 
and England were united in one Kingdom of 
Great Britain, to be repreſented m one Parlia- 
ment, were printed by Agnes Campbell Relict of 


Andreu Ander ſon. 


3. Acts of Parliament generally look for- 
ward, and regulate only future Caſes: But de- 
claratory Acts, that declare what formerly 
was Law, look backward; and ſome upon 
weighty Conſiderations, are made expreſly with 
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r. ©. 
Ancient Cuſtoms. 


1. NV ancient Cuſtom is a Law not writ- 

ten, eſtabliſhed by long Uſe and Con- 
ſent. So that it wants the expreſs Sanction of 
the Legiſlative Authority, and derives its Force 
from the preſumed Conſent thereof. 

2. Theſe Cuſtoms are either general or par- 
ticular. Our general, Cuſtoms are thoſe of Force 
all Scotland over : As the Rules and Degrees ot 
Succeſſion ; the Right of Primogeniture ; the 
Legitime of Children; Law of Death-bed ; 
Communion of Goods betwixt Man and Wite ; 
and the Diviſion thereof at their Death, the 
Husband's Courteſy, and the Wife's Terce. 

Particular or local Cuſtoms are thoſe, pecu- 
liar to certain Places: As the Udal Right 0 
Orkney, &C. ; 


| 2A > a> wh 
Acts of Sederunt, and Deciſions of the Seſſion. 


CTS of Sederunt, are Statutes made by 

the Lords of Seffion, tor regulating the 
Procedure and Form of adminiſtring Juſtice. 
Theſe are ſo called from the Word Sederunt. 
with which anciently they uſed to begin, or be- 
cauſe they are made by the Lords ſitting in 
Judgment. Deciſions of the Lords of Seſſion, 
ſometimes called Practiques, are the Dztermi- 
nations or Reſolutions upon particular Points of 


Right, 
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Right, or Form conteſted before them. Which, 


if they continue uniform for ſome conſiderable 
Time, have the Force of a Law. 


11 7. Xt. | 
By-Laws or Statutes of Corporations, or Bodies 
Politick, 


Ggregate Bodies, as Cities, Univerſities, 

Colleges, Cc. have Powers from their 
Charters and Acts of Parliament, to make By- 
Laws for good Order and Diſcipline in the 
Society : Provided theſe be not contrary or re- 
pugnant to the Laws of the Nation. Ot this. 
Nature are the Acts of the Convention of 
Burrows, Ge. 


+ © 3 T. RY. 
| How the Law of Scotland is diſtinguiſhed with Re- 
N petit to the Objects thereof. 


HE Law of Scotland, raiſed upon the 
| Grounds aforefaid, is diſtinguiſhed into 
private and publick Law. 

The private Law is that, which conſiſts of 


——B—_— - — — — 
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| Matters reſpe&ing mainly the Intereſts and 
| Differences of particular Perfons among them- 
| ſelves. 

Thepublick Law 1s that, which primarily re- 
| gards the Conſtitution of Chureh and State, 


in their Eccleſiaſtical and Civil Polities, the 
[I Puniſhment of Criminals; and all — 
| 0 


at. 


Diſſertation. E 


— — 


of the publick Tranquillity. Matters of this 
publick Law being to be handled in the ſe- 
tond Volume, I confine my ſelf in this firſt to 
the private Law; ſave that I propoung, for Con- 
nexion Sake, to add an Account of the Seſſion, 
the Offices and Officers ſubſervient to it, and 
of the Commiſſion for Plantation of Churches, 
Valuation of Tithes, &c. with a general Scheme 


tated and determined, 

The Objects of the private Law are, 1. Per- 
ſons. 2. Their Eſtates, and how theſe are 
acquired, extinguiſhed, and affected with Bur- 


of determining civil Controverſies in Point of 


Right or Poſſeſſion about them. Of all which 


5 Ne- MY | ſhall treat in Order, as they ly in the four 
Parts of this Volume. 


ol the Form of Proceſs obſerved in theſe Courts, 
where all Points of the private Law are agi- 


dens. 3. How ſuch may be tranſmitted and 
paſſed over from one to another, 4. The Ways 


* 


' Perſons may be conſidered in their 
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Of Perſons. aſes, 


'Thus 
ment, 
Man. 
Holt ; 
called 


natural, and in their relative} 
or civil Capacities. 


BOUK EX 
Of Perſons in their natural Ca- 
Pacities. 


E RSO Ns in their natural Capa- 
cities are diſtinguiſh'd. 1. By their 
525 Sex. 2. By their Age. 3. By ſome 


SF natural Infirmity, or Incapacity of Mino 

ind or Body. Th 
under 
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Perſons diſtinguiſbed by their Sex. 208 
FT*"OHE Sex is Male, or Female, or an Hey- Fs 
maphrodite, i. e. both Male and Female, ſabjec 
which is eſteemed to be of that Sex, which is to thi 


molt prevalling in the Perſon. WE 
. | n 


3 


3 thap. 2. Lum of Scotland. 19 


W 1n ſome Caſes the Condition of Men is in 
Nav better than that of the Women, in ſo far 
Is the Latter are removed from the publick Of- 
Wices of Judge, Magiſtrate, Advocate, Cc. 
And cannot bear Witneſs in civil Cauſes, except 
here they are neceſſary Witneſſes. In other 
aſes, Women have Advantage by Law, and 
heir Condition 1s betrer than that of Men, 
Thus a Woman can ſooner. make a Teſta- 

nent, Marry, or go out of Pupillarity, than 2 
CLIVE Man. She is not obliged to attend the King's 
Hoſt ; When Males betwixt 60 and 16 are 
called out. | 


CHAP. II. 
Perſons diſtinguiſhed by their Age: 


ALE and Female have divers Ages 
to ſeveral Purpoſes, in which they 
have more or leſs Power given them, 
(viz. Impuberty, or Pupillarity; Puberty, ox 
Minority; and Majority, or perfe& Age. 
'Thoſe who have the Inſpe&ion of Perfons 
under Age, or their Fortunes, are, 1. Tutors 
and Curators, properly ſo called. 2. Quaſi 

Tutors and Curators. | 
| Pupillarity in Males continnes till 14, and in 
Her- i Females till 12 Years of Ape : That is, Law 
_ ſubjects them, during that Period of their Life, 

n sto the Care of Tutors. 
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T0: Fs 4 
Of Tutors, and the feveral Kinds of them, 


12 A Tutor, (ſo called a Tuendo) is one, who 

hath a Power and Faculty to govern 
the Perſon and Eſtate of a Pupil, whom Law 
ſuppoſes incapable to manage himſelf aright. 
The Tutor's Office is term'd Tatory, or Pu- 
ition. 

2. Tutors are of three Sorts. 
or Teſtamentary Tutors. 
3. Tutors Dative. 

[1.] Tutors Teſtamentary are thoſe named 
by the Father in Teſtament, 'or ſome other 
Writ, in Virtue of the Paternal Power : For 
tho'a Tutor be named in any other Writ than 
a Teſtament, the Nomination is of a Teſtamen- 
tary Nature, and alterable at any Time, during 
the Father's Life: The Mother, or other Perſon, 
whogives any Thing to a Child, may alſo name 
Tutors for managing what is diſponed, during 
the Child's Pupillarity. 

2] Tutors of Law, are either extraordina- 
ry, who are given to Idiots and furz6us Per- 
ſons, gc. of which hereafter (a), or ordinary, 
who are given to Pupils, upon account of their 
Nonage. If there be no Tutor Teſtamenta- 
ry, or, if the Perſon named accept not, the 
ncareſt Agnate or Kinſman by the Father's 

Side, 


I. Nominate 


* Vid. iafr. Ch. Zo Tit. 7. 


2. Tutors of Law. 
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Side, who is 25 Years of Age, and would be 
Heir to the Pupil, may ſucced to the Office by 
Law (b), who is therefore called Tutor of Law. 
"Tis the next Male Agnate: For a Woman, 
tho' ſhe would be Heir to the Pupil, failing his 
own Children, cannot be ſerv'd Tutor of Law 
to him. One may be ſerv d Tutor of Law, 
before any Judge, upon a Brief out of the 
Chancery, tho the Pupil live not within his Ju- 
riſdiction: And the Service being retoured to 
the Chancery, a Nomination of the Tutor is 
given out; which is a ſufficient Title of Ad- 
miniſtration. This Service muſt be expede 
within Year and Day, from the Time ſuch a 
one is capable to be Tutor. 

A Father is Tutor of Law to his own law- 
ful Children, without being authoriz'd by a Ser- 
vice; but 1s Tutor to his narural Children, on- 
ly for managing what flowed to them from 
himſelf. 

[3.] A Tutor Dative is he whom the Sove- 
reign Appoints by a Gift under the quarter 
Seal, where the Tutor of Law negle&s to ſerve 
within a Year after he might have done it. Qne 
defiring to be Tutor Dative, gives in a Signa- 
ture to the Exchequer : In paſſing whereof Re- 
gard is had to the Pupil's Intereſt, in beſtow- 
ing the Office on a Perſon ſuppoſed to be moſt 
careful: For which End the Pupil's neareſt 
Friends by Father and Mother, are to be pre- 

B 3 viouſly 


(z) Ad 52, Par, 7. J. III. 
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viouſly cited, or a Conſent under their Hand 
procured (4). val 
z. The three Sorts of Tutors aforeſaid, dif- 
fer in the following particulars. 1. A Tutor 
Teſtamentary is capable to act, by Virtue of 
the ſimple Nomination, tho” the Teſtament 
be nor confirmed, without being obliged to 
find Surety, Rem Pupilli ſalvam fore, or to give 
his Oath de fideli Adminiſtratione. But Tutors 
of Law muſt find Caution before they act: 
And Tutors Datiye ſhould both find Caution, 
and make Faith de figeli, tho' that Oath be 
never required. 2. A Tutor Teſtamentary is 
always preferred to the Tutor of Law, or Tu- 
tor Dative, but Differences about Preference 
to the Office cannot be N or taken 
away by Arbitration. 3. A Father may, in his 
Liege Pouſtie, name Tutors tohis Children, with 
this Quality; That they ſhall neither be liable 
r Omiſhons, nor yet in ſolidum (b). But 
ch a Quality in the Service of the Tutor of 
Law, or in the Gift of a Tutor Pative, would 
not Gap him, 4. The Cuſtody of a Pupil's 
Perſon, after ſeven, Years of Age, belongs to 
a Tutor Teſtamentary or Dative; but not 
to a Tutor of Law. | 
4. All Tutors act generally themſelves for 
the Pupils, without their Concurrence. _ 
J. Af er the Years of Pupillarity ate run ont 
thoſe who were formerly under the Condu of 
ORs OE os MES een 
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Tutors, change the Name ot Pupils for that 
of Minors: Tho' the Word Minor be alſo 
frequently uſed, to denote any Perſon under 
twenty one Years of Age, whether oyer or un- 
der Pupillarity. - | 

6. Minors, after Pupillarity, get the free dife 

ſal of their own Perſons, can make Wills, 
1 and are puniſhable for Crimes or 
Treſpaſſes. But Law allows the Aſſiſtance of 
Curators to Ballance their Levity and want of 
Experience in Civil Affairs, till they are of Per- 
fect Age, which is twenty one Years com- 
plete. 


TI T. II. 

Of Curators, and the ſeveral Kinds of them, 
7 Curator, (from Cura) is one, who hath 
a Power or Faculty to manage the 
Affairs of others, who are held uncapable to 
do for themſelves. | | A 
2. Curators are either Extraordinary, or Or- 
dinary. To 
Extraordinary Curators are, 1. Thoſe given 
by the Sovereign to manage OT E- 
ſtates. _ 2. Curators given to ſuch as cannot 
order their own Matters upon the Account of 
ſome Infirmity of Body or Mind; of which 
hereafter. „ 
Ordinary Curators, are either Curators ac 
Lites, or Cyratars ad Negotia. 


B4. JA 


. 
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{ 1. ] A Curator ad Litem, is one appointed to 
authorize ſome civil Action or Suit, at the In- 
ſtance of, or againſt a Pupil or Minor, having 
or wanting Tutors or Curators, who is given by 
the Judge before whom the Action is purſued, at 
the Deſire of either Party. This Curator is 
not bound to find Caution for the Minot's 
Indemnity : Becauſe, he doth not intromet 
with any of the Minor's Effe&s, - and his 
Office extends only to the Proceſs for which 
he is authorized, the Event whereof moſtly 
depends upon the Juſtice of the Minor's 
Claim. n 

[2.] Curators ad Negotia, are ſo called, be- 
cauſe, they're mainly deſigned for adminiſtring 
the Minors Extrajudicial Affairs; not but that 
they may, and are obliged to authorize the Mi- 
nor in civil Actions; Curators ad Litem bein 
calculated only to ſerve a Turn for want 5 
thoſe. FP 79 . | 7 

3. Curators ad Negotia, are either Curators 
of Law, or Curators nominated, or-Curators 
elected. eee 
II.] Fathers are Curators of Law to their 
Children, and Husbands to their Wives. But 
in this, a Wife is in a different Caſe from an 
ordinary Minor, that bis Curatot's Office is 


at an End, when the Child is Twenty One; 


whereas Curatory over a Wife diſſolves only 
with the Marriage. Again, ſhe cannot oblige 
her ſelf for Sums, even with her Husband's 
Conſent; but can grant Rights to her Hugband 
„N „ ene 75 er 
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— 
or to any other for his Behoof ; : "if ratified in 
his abſence before a Judge. 

[2.] Curators - abminated , axe, Curators 
named by a Father in liege Pouſtie to his Chil- 
dren, whom he may appoint with this Quality, 
That they ſhall not be liable for Omiſſions. 
Nor are theſe Curators: bound to find Caution, 
unleſs their Condition alter (a). 

{ 3.] Curators elected, arethoſg whom the Mi- 
nor chuſes for himſelf, by Way of Proceſs at his 
Inſtanice, wherein ſome two or three of the 
neareſt of the Father's and Mother's Friends be- 
ing cited upon nine Days warning, and all others 
having Intereſt, generally at the Market Croſs 
of the head Burgh of the Juriſdiction, where 
the Minot's Lands ly, to compear before the 
Minor's Judge Ordinary, to hear and ſee Cu- 
rators decern'd to him. The Minor, at the 
Day, gives in a Liſt of thoſe he defires, who, 
if they accept, muſt ſubſcribe their Acceptance 
upon the ſigned Nomination given in by the 
Minor, make Faith, find Caution de fideli ad- 
miniſtratione, and make Inventories of the Mi- 
nors Writs and: Eſtate. Upon all which the 
Clerk extracts an Act of JR ory (0. Cura- 
tors are not to be choſen re: the Tutory 
e and if "ry be, the. Act of Mp ger 
15 null. 4 
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4. Curators do not act for their Manors, as 
Tutors do for their Pupils, but they Act with 
them, and conſent to their Deed. 


Having ſpoke of Tutors and Curators ſepa- 
rately, I ſhall now treat of them jointly. 


What is common both to Tutors and Curators, aud 


26 


— 


peculiar to either. 


HEN ſeveral Tutors or Curators are 

named, ſo many of them are often ap- 

pointed a Quorum, that is, their joint Coneur- 

rence to be neceſſary to make Deeds ſubſiſt in 

Law, and ſometimes one or moe of them to 

be ſine quo, or fine quibus non, that is, whoſe 
Conſent muſt be had to all their Deeds. 


SECT. 1. 


Who may be Tutors or Curators, if any are bound 
10 accept the Office, and what is Acceptance. 


1. ANY Perſon may aſſume the Office, 
whom. Law hath not debarr'd expreſly, or by 
neceflary Conſequence, In general, all are ex- 
cluded from it who are incapable to perform 
the Duties thereof. Such are Minors, Fools, 
furious and interdicted Perſons, Papiſts (a), 
and Rebels at the Horn fer civil Debt, are diſ- 
qualified td be Tutors or Curators. Women 


may 


(a) 44 8. Par. 1. Se. 1. G. u. — 
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may be Tutors nominate, or Dative, but can- 
not be ſerved Tytors of Law. 
2. Thoſe, who ate qualified for the Office, 
are free to accept or refuſe the ſame. Yea, Per- 
ons named by a Father in his Liege Pouſtie to 
e Tutors and Curators, may accept the Ot- 
fice of Tutory, and decline to be Curators as 
they pleaſe (a). Nor are Tutors or Curators 
liable as ſuch, but from the Time of their Ac- 
ceptance, But if a Legacy be left to a Tutor 
or Curator 'nominated, he muſt either accept 
the Office, or want the Legacy ; whether the 
Bequeſt was made in Contemplarion of his Ac- 
ceptance, or abſtractly without any ſuch View. 
Acceptance js eithet expreſs, when the Tutor 
or Curator compears, and formally embraces 
the Office; or it is tacit, and preſumed from 
ſome Act inferting the ſame, as ſubſcribing 
Writs for the Pupil as Tutor. It ſeveral Tu- 
tors or Curators be named jointly, all muſt ac- 
cept; or if ſo many be appointed a Quorum, 
that Quorum muſt accept, otherwiſe the No- 
mination is void. Where they ate named with- 
out the Word Joint iy, or any Quorum expreſſed, 
the major Part muſt accept to make the No- 
mination ſubſiſt. If more Tutors or Cura- 
tors be named jointly and ſeyerally, the Nomi- 
nation is good, if any one accept. Where a 
five quo non is named, and he refuſes to accept, 
the Nomination n | 


by SECT, 
#4) Mt.. Sell. 6. Par, K. E. . Fs 
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SECT. 1. 


The Duties of Tutors and Coriayers, what they, 
0 Fhetr Fatters and Cautioners are liable to. 5 


1. SOME of the Duties of Tutors and 
Curators are previous to their meddling with, 
the Minor's Fortune; others reſpe& the Ad- 
miniſtration it ſelf, 

2. The Preliminary Duties are, 1. The ma- 
king Faith, and finding Caution to act to the 
Minor's Advantage, which Tutors Din 
and Curators not named by the Father i ER 
Liege Pouſtie are liable to. But Tutors Teſta 
mentary, and Curators ſo named by the Fa- 
ther, do neither; and a Tutor of Law only 
finds Caution. 2. All Tutors. and Curators 
muſt compile an Inventary of the Writs and 
Eſtate, before they enter upon the Adminiſtra- 
tion, and add to the ſame what afterwards 
comes to their Knowledge, within two Months 
after their attaining Poſſeſſion of the ſame, 
otherwiſe Debtors are not oblig'd to pay to 
"em . | 

. The Duties of Xdminiltration concern, 
1 he Cuſtody of the Pupil's Perſon, his 
ere and Education. 2. His Fortune | 
and Affairs. 
I..] The Mother, while ſhe continues a Wir 
dow, has the keeping of the Pupil till 2 
Age 


(4) Act 2. Par. 2. Seſſ. 3- Ch. n. © f | 


Age of ſcven Tears, and. ſometimes longer in 
ſpecial Cafes. Bur ordinarily the Cuſtody ot 
the Pupil, after ſeyen Years of Age, belotigs to 
2 Tutor Teſtamentary or Dative, tho' not to 
a2 Tutor of Law; and even of an Iafant, if 
the Mother be dead, or married to a ſecond 
Husband. Upon the 'Tutor's' Application, 
an Aliment will be modified to the Pupil ſuit- 
able to his Fortune, and if that be omitted, the 
Tutor will be allowed only what he can inſtruct 
to have expended upon that Score, not exceed 
ing the Annualrent of the Pupil's free Stock, 
* ] Minors muſt be authoriz'd by their Tu- 
tors and Curators in all Actions of Law, where- 
in they are either Putſuers or Defenders. When 
Minors are purſued, it ſufficeth to cite them 
perſonally, - or at their dwelling Place; and 
rheir Tutors and Curators, if they any have for 
their Intereſt, generally without naming them 
at the Market Croſs of the Head Burgh, where 
the Minor dwells. Upon which they may be 
decerned with the Minors for their Intereſt, 
and perſonal Execution will ly againſt them 
during their Office for any Deeds preſtable by 
the Nature thereof, or for making Forthcoming. 
ſo much of the Minor's Money, as they are de- 
cerned to pay. 8 5 | 
[3-] Tutors or Curators are not to ſuffer the 
Minor to uplift his own Rents, leſt he miſpend 
and {ſquander them away. Aud it any Co- 
Tutor or Co-Curator act unaccountably, or 


without Conſent of the reſt, theſe ſhould Ker 


: 
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him remov'd from his Office as fuſpected and 
maleverſing. | wh 

[.] For making Debts due to the Minor 
effectual, a Tutor or Curator is liable to do exact 
Diligence. He ſhould uſe Adjudication; Poind- 
ing, or Arre{tmerſt; according as the Subject of 
the Debtor's Eſtate is affectable by Diligence. 
If there be nothing to adjudge, poind, or arreſt; 
perſonal Exeeution by Horning and Caption is 
to be uſed. But Tutors or Curators are not 
bound to do Diligence, except where the Mi- 
nor may find his Account therein; by recove- 
ring the Debt. 

5.] Money due or belonging to the Minor; 
betore the Tutory or Curatory, if then bearing 
Annualrent, muſt be kept always employ'd upon 
Annualrent; if not then bearing Annualrent, 
muſt be laid out at Intereſt, within a Year 
after the Tutor or Curator's Acceptance of 
the Office. | 1 

[6.} As to Rents falling due to the Minor 
during the Tutory or Curatory, the Money 
Rent of Lands ſhould be put out at Intereſt; 
within Half a Year after the Term of Payment, 
and Victual Rent within a Year, in fo far as 
the ſame are not otherwiſe neceſſarily expended. 
A Year is alſo allowed to reimploy principat 
Sums uplifted by Tutors and Curatots. But 
they are oblig'd only to take in the' Minor's 
Annualrents out of ſecure Hands, and ſtock 
them in a principal Sum once during their Of- 
fice, bearing Iatereſt from the expiring GE 


» 


\ 
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Nor are they liable fooner for Annualrent of 
Annualrents yeatly uplif tern. 

[7.] Regularly Tutors and Curators are ac- 
countable in Solidum to the Minor, both fot 
Intromiſſions and Omiſons: And are bound 
to relieve one another pro Rata, But a Father 
is impowered to name, in his Liege Pouſtie, Tu- 
tors and Crnrators to his Children, with this 
Quality, that they ſal not be liable for Omiſ- 
fions, or in Solidum, but only each for himſelf (a): 

8.) A Tutor continuing to adminiſter after 
elapſiig of Pupillarity, is liable as a Curator 
for Omiſſtons. But a Curator, who continues 
to uplift Rents after Majority, is anſwerable 
only for his àctual Intromiſſions, as Negotiorum 
Geſtor. a — 0 

[9.] Factors, having general Fa&ories, are , 
liable to the Minors, 1n the ſame Manner, as 
their Conſtituents; But Cautioners for Tutors 
or Curators cannot be ſued, till the Principals 
be diſouſſed. n. | 


De Powers of Tutors or Curators. 


1. FOR clearing and fixing the Boundaries 
of a Tutor or Curator's Power, I ſhall firſt 
point out what. they cannot do, and then whac 
is within their Sphere. | | 8 

2. Some Things both Tutors and Curators 
are abſolutely prohibited to do; others Tutors 

cannot 


| {4) A. 8. Seil. 6. Park K. K. 


32 Part I. | Influates of the. Book L 


cannot do without the Authority of the Lords 
of Ng interpoſed to the Deed. 

Neither ' Tutors, nor Minors with Con- 
ſent of their Curators, can gift away the Mi- 
nor's Effects. Nor can any Tutor or Curator 
be Author in Rem ſuam, by authorizing. the 
Minor to do any Deed tending directly to the 
Authorizer's Advantage, as to * bans bound 
for him to a Third Party : But he may autho+ 
rize his Decd tending immediately to the Mi- 
nor's Advantage, tho in Conſequence it be pro- 
firable to the. Curator himſelf. Tutors or Cu- 
rators cannot ſet Tacks to run longer than 
their Office, tho' theſe were no ways prejudi- 
cial to the Minor. Nor ſhould they attempt 
any Thing that's hazardous, or buy Land with 
the Minor's Money. Tutors eannot ſell or wad- 
ſet the Pupil's Heretage, or ee Rights, 
without the Lords Authority in d in a 
Proceſs, whetein his Creditors = neareſt | of 
Kin are called to - hear and fee it found and: 
declared, that there is a Neceſſity to ſell ſome 
Part, and to hear the Price determined. But 
2 Tutor wants not ſuch a Sentence to impower 
him to renounce a Wadſet Right belo nging to 
his Pupil, becauſe he may be foreed Sy. it; nor 
to grant Infeftment in his ' Pupil s Lands in Im- 
plement of the Farher's Obligement. 


4. Tutors and Curators bo active Powers 


to ſet or labour the Minor's Lands, uplift his 
2 or Annualrents, or principal Sums not 
well fecurd ; to carry on = Work left to the 
Minor, 


Mino 
to imp 
or upo 
clear | 


to act 
Salari 


The E 


au 
umec 


and 
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Minor, which cannot be otherwiſe diſpoſed of 


to imployhis Money at Intereſt in good Handsy 


or upon. Land 9 to pay his Debts, and 
e 


- 


clear his Eſtate of Burd| 
to act in their Room, and give them reaſonable 
Salarighy oe to 

5. A Curator may, after ex 
tory, enter, brevi Manu, to the Minor's Lands 
poſſeſs d by the Tutor; and meddle with the 
growing. Ci the 
Authority of the Lords be neceſſary to a Tu- 


n ; to appoint Factors 


F 


tors Alienation of his Pupil's Lands; a Minor 


may, with Conſent of his Curators, effectually 


ſell his Lands, without the Warrant of a Judge. 


6. Where there are ſeveral Tutors or Cura- 
tors nam'd jointly, all maſt concur in the Ma- 
nagement to make it ſubſiſt; or, if ſo many 
be appointed a_ Quorum, that whole Quorum 
muſt act. Where they are named without the 


Word - jointly, or any Quorum expreſs d, the 


major Part muſt Soncur. If more are named 
jointly and feverally, any one by himſelf can 
at or authorize. Where one or more arc 


named fane quo, or fine quibus non, his or their a 


Conſent ſhould always be had. : 
| Sr 


The E felt of a Tutor or Curator . Adminiſttation, - 
1. WHATEVER. Right 4 Tutor c- 
quires of what belongs to his Pupil, is pre- 


amed to be acquired with the Pupil's Means; 
and ſo accrueth to 251 tho taken in the 


Tutor s 


iring of the Tu- 


orns ſown by him. And tho? the 


| 
| 
| 
| 
| 
| 


Parties. 
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Tutor's own Name. The Oath of a Tutor is 
ſuſtained, to prove againſt his Pupil the Tu- 
tor's own Fact, as the Quantity of Rents intro- 
metted with by him in the Pupil's Name. 
But the Tutor cannot be held as confeſt there- 
on, for refuſing to depone as a Party, but muſt 
be put to it > Horning and Caprion, as a 

Witneſs. | POE DO RIES 
2. A Tutor or Curator's Adminiftration 
produceth Action betwixt the Minor and third 
Ir ſubjects alfo the Tutors or Cura- 
tors, and the Minors to mutual Actions of 
Compt and Reckoning; the one at the Inſtance 
of the Minor, called Afio Tutelz directa, if 
levelled againſt Tutors, and ntilz curationis 
Cauſa actio directa, if againſt Curators; the 
other at the Inſtance of Tutors, called, Air 
Tutelz contraria, and at the Suit of Curators, 

called, Utilis Curationis Canſa Attio*contraria. 
3. Attio Tutelz diretta, is a perſonal Action 
competent to a Minor and his Heirs after Pu- 
pillarity, againſt his Tutor and his Heirs, that 
he may account for his Adminiſtration, and 
reſtore what he hath belonging to the Minor. 
4. Utilis curationis Cauſa Actio directa, is 
competent to Minors, againſt their Curators, 
after expiring of their Office, for clearing Ac- 
compts betwixt them, and diveſting the Cura - 

tors of their Minor's Rights and Effects. 
5. In which Actions, one of more Tutors 
or Curators may be conveened, without in- 
ſiſting againſt the reſt ; all being liable in ſoli- 
dum 
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2. An End is put to the Office by the Sen- 
tence of a Judge, that is, the Lords of Seſſion, 
(a), either for the Minor's Fault, or for the 
Fault of the Tutor or Curator. For the Mi- 
nor's Fault, when he being irregular, or un- 
manageable, and refuſing to follow the Advice 
of his Curators, they purſne an Exoneration. 
For the Fault of the Tutors or Curgtors, when 
they are removed by a Procels, as ſuſpected of 
managing of the Minor's Affairs treacherouſly, 
or having an Intention to do. ſo, for not having 
made Inventory of the Minot's Writs and 
Eſtate (b), or found Caution, | 


T I T. IV. p 7 
Quaſi Tutors and Curator. 


| 


Q Tutors and Curators, are, 1. Perſons 


named to be only Checks upon the Ma- 
nagement of Tutors and Obſeryators of their 
Adminiſtration, term'd therefore, Honorary Tu- 
tors or Overſeers, who are not liable at all to the 
Minor, unleſs they intromet with his Effects; 
nor to accompt for more than they .intromet 
with. 2. Another Sort of or utors, are 
thoſe, who, without a lawful ll, do meddle 
in the Minor's Affairs, as Tutors or Curators ; 
whence they are term'd, Protutors, or, Procu- 
curators. Theſe are liable in'all Points as Tu- 

„ N na tors 
G 35 Par 6. O M. (b) Ad 2. Par, 2. Sel 3. 
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tors and Curators (a). And in Effect are ſuch 
paſſive, but not active. . 

As Minors have the Benefit of being under 
the Care and Conduct of Curators; So they 


The Privileges competent to Minor s. 


1. gon Privileges are competent to Minors 
E only in the State of Minority, others 
even after they become Majors. ow 

2. Privileges competent to Minors while 
under Minority, are theſe following, 1. 
They're exempted from perſonal Execution by 
Caption or Warding for Debt, or any civil 
Cauſe, during their Pupillarity (6). 2. The 
legal. Preſcriptions, except three Years Pieſcrip- 
tions of Actions of Removing, and of Debt: 
not founded on Writ ſc), run not againſt Mi- 
nors. 3. The Legal of Apprilings or-Adjudi- 
cations doth not run againſt them (d), and du- 
ring their Minority they're obliged only for 
the Annualrent of the Sums in the Appriſings 
(e). 4. Non tenentur placitare ſuper hareditaty 
paterna (, they are not obliged to anſwer a 
Proceſs that may evict Heritage or Conquell 
poſſeſs d by them, as ſucceeding immediately 
| | "rg 


(a) Act of Seder. 10 June 1665, (b) Act 41. Sell. 6. Par 
X. W. (c) Act 82, 83. Par. 6. Ja. VI. (d) Act 6. jun 
At 7, Par, 23. Ja, VI. fe) Act 10. Par. 1. Seſſ· 3. ch. I 
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dum to the Minor. But theſe Actions againſt 
their Tutors and Curators are not competent, 


till after the Iſh of their reſpective Offices. 
6. Atio Tutelæ contraria, is competent to 


Tutors, and Actio utilis Curationis Cauſa contra- 


ria, to Curators, after expiring of their re- 
ſpective Offices, and clearing their Accompts, 
againſt the Minors, to reſtore and make up to 
them the profitable Expences laid out b them, 
in Proſecution of their Truſt on the Minor's 
Accompt. But Tutors. or Curators are to 
expect no Reimburſement of their Expences in 
the Minor's Affairs, if they have not made In- 
ventaries in the Terms of Law (a), tho” ne- 
ceſſarily beſtowed in Purſuits, or legal Diligen- 
ces, but only Allowance. of what they expen- 
ded on the Minor's Entertainment, or upon his 
Houſe and Eſtate (b). Tutors or Curators have 
no Salaries by Virtue of their Office: And if Sa- 
laries be appointed to them by the Perſon who 
names them, theſe are underſtood to be in lieu of 
incident Charges. But none of theſe Counter- 
actions can be purſued by Tutors or Curators, 
till after they have clear d their Aecompts with 


the Minor. Becauſe, till then, they are pre- 


ſumed int habere, to have ſufficient Effects of 
the Minors, to anſwer all Demands on their 
Part. And they but rarely occur Becauſe, a 
Tutor, or Curator, when putſued in the direct 
Action of Compt and Reckoning, may get 
SM 4% 5 -& 5, C 2 0 4 Ulow- 
«) A: 2. Par, 2. Seſſ. 3. ch. II. (by AR Seder. ag 
February 1693. | | 
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Allowance of what he could recover by his 
contrary Action. | | 


SECT. V. 
Hou Tutory and Curatory ends. 


TUTORS, and Curators, after they have 
once accepted the Office, cannot renounce it: 
But it expires either ipſo jure, or an End is put 
to it by Sentence of a judge. | 

1. The Office expires by the Effect of Law, 
1. When the Minor arrives at ſuch an Age. 
Tutory continues no longer than Pupillarity, 
that is, 14 Years in Men, and 12 in Women, 
Curatory expires at the Period of 21 Years in 
both. 2. The Office expires by the Death of 
the Minor, or of his only Tutor or Curator. 
if more be in the Office jointly, it falls by the 
Death of any one; or if a Quorum named be 
broke by the Death of fo many, as that ſuch a 
Number is not left behind, the Nomination be- 
comes null. Where Tutors or Curators arc 
named without the Word jointly, or any Quo- 
rum expreſs'd,; the Office A 
the major Part : But if they be named jointly 
and ſeverally, tho” all ſhould die, ſave one, the 
Office ſubſiſteth in that one ſurviving. Where 
a fine quo non 1s named, his Death voids the 

omination. 3. The Office expires by the 
Marriage of a Female Minor, or the fecond 
Marriage of a Mother, who is Tutrix to her 
own Cluld. . $62, * 
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to any aſcendant in the right Line, who died 
in the peaceable, Poſſeſſion by Virtue of Infeft- 
ments, whether the Minor's Right be princi- 
pally quarrelled, or only conſequentially, as 
depending upon the Right of one who is Ma- 
jor. But then Proceſs will be ſuſtained with- 
out delay againſt the Majors Right, notwith- 
ſtanding the Contingency with the Minor's 
Intereſt. This Privilege is competent to Mi- 
nors againſt Minors, as well as others: 
doth not hinder a Minor to implement his Fa- 
ther's Obligement to denude of the Eſlate, or 
to Anſwer in poſſeſſory Actions concerning 
Marches or diviſion of Lands, or in a proving 
the Tenor of a Writ excluſive of the Minor's 
Neither doth it bar the Superior to 
purſue for his Caſualities, nor avail a Minor, 
whoſe Fathet's Right is quarrelled upon his 
Fraud, or by Improbation, Forfeiture, or Re- 
cognition for his, ot his Authors Crimes or 


Right. 


Treſpaſſes. 


3. The Privilege competent to Minors after 
their Minority, is the Benefit of being reſtored 


But 


againſt what was done to their Prejudice by 


their Tutors, ox by themſelves, with or with- 
out Conſent of Curators. Some of theſe Deeds 


againſt which a Minor is reponed, are ipſo 


jure null by Exceprion, as a 


of the Lords ; 
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utor's Aliena- 
tion of his Pupils Heritage without a Warrand 
and the ſelf prejudicial Deed 
of a Minor having Curators without their 
Conſent. Others are quartelable only in the 


Way 


%. 


—_— — 


4% Part. I. Toſlitates of the Bogk1. 


Way of Reduction, as a Deed done by a Mi- 
nor wanting Curators, to his Hurt, In order 
to reduce a Mitkyity Deed, the Minor may 
raiſe and execute a Reduction before he be 


if he be alſo Minor, may reduce the Deed of 


his Predeceſſor dying in Minority, at any 
Time before he himſeif be twenty five Years of 


Age. But a Perſon becoming Cautionet for a | 


Minor as ſuch, is nothing profited by the Mi- 
nor's being reſtored. = wt | 

4. This Privilege gf Reſtitution ceaſeth, 
where the Minor deceives the Perſon who 
Contracts with him, by calling himſelf M ajof : 
or either expreſly ratifies or homologates the 
Deed aftet his Majority; or is leſed in the 
Matter of his own Profeſſion or Imploy ment, 
as when a Lawyer is over-reached in Point ot 
Law, or a Merchant in a Mercantile Affair. 
But a Minor's ſwearing to adhere to the Deed, 
floth not hinder it to be declared yoid at thy 
Wy kN. \ ö - HOW ITO n+ 
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inter cr any Perſon related ro the Minor, 
Fake eagle the ark hee 


CHAP. Il, 


Perſons differen®d from others by ſome Inte- 
pacity of Mind or Body, 


DIOTS, Madmen, dumb and deaf Per- 

I ſons, are, for their Safety, ppt under, the 

Conduct and Management of "Tutors 

and Curators; and prodigals are reſtrained 

from ſquandring away their Fortunes by In- 
terdiction. 1 7 | | 


1 
Tutors and Curators of Idiots, furious Perſons, 8c. 


I, HE neareſt Agnat or Kinſman on 
| the Father's Side of Idiots or furi- 
ous Perſons (), or ſuch as are Dumb and Deaf, 
are Tutots and Curators of Law to them, 
Who may be ſerv'd at any Time by an Inqueſt 
upon a Brief of Idiotry iſſued forth of the 
Chancery. In appointing ſuch Turors, the 
full Blood is preferrid to the half Blood, ac- 
cording às they have Right ro ſucceed ro the 
Idiot's Eſtate. Reduction of Deeds of Idiots, 
or furious Perſons, is effectual from the Time 
the Granter is found by the Inqueſt to have 
been in ſuch a State of Infirmity (c). Ne 


(a) Act 19. Par. 3. ch. II. (b) Ad 19. Par. 10. Ja VI. 
$<) ct 67. Par. 8. J. III. e | 
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Office of ſuch Tutors expires not by their 
Pupil's having lucid Intervals, but when they 
fully recovet their Senſes © | 

2. Whete the next Agnats ſerve themſelves 
Tutors and Curators of Law to Idiots and 
turious Perſons, Tutors Dative may be named 
by the Exchequer, or Tutors and Curators by 
the Father. A legal Adminiſtrator will ex- 
clude the next Agnat : For a Father is Ad- 
miniſtrator to his Idiot, or furious Child, and 


a Husband to his Wife who is an Heireſs. 


% EL ET” E 1 4," ., 1 


nn 


i. 
Of Interdiftion. 


Nterdiction is either voluntary or judicial. 
1. Voluntary Interdiction is a Writ, 
whereby a Perſon, ſenſible of his own” Exttrava- 
gancy and Miſmanagement, obliges himſelt 
to do nothing without Coriſent of ſome Friend 
or Friends therein mentioned, called {uterdiffors. 
Such a Bond of Interdiction made by a Per- 
ſon who wants the Solidity requiſite to nego- 
tiate his own Affairs, is good, albeit the Gran» 
rers Incapacity is not flatly narrated : And 
where it is narrated, the Bond may, without 
Regard to ſuch a Narrative, it not true, be 
reduced. | | 0 
2. Judicial Interdi&ion is a Sentence of the 
Lords of Seſſion, diſcharging a Perſon known to 
be of extravagant Profuſeneſs, and obnoxious 


to 
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Of Perſons in their relative or 
civil Capacities. | 


P ERSONS may be confidered either in 
General, or more Particular relative or 


45 


civil Capacities: 


CHAP. L a 


Of Perſons in General relative or civil Co 


Pac it ies. 


x, ERSONS in a general relative or 
civil Capacity, ate the King and his 
Subjects. | 5 
2. Subjects are either thoſe of the Royal Fa- 
mily, as the Queen Conſort, the King's eldeſt 
Son; or ordinary Subjects. But the Kivg ha- 
ving both a private and publick, or palitick 
Capacity, and the Queen by the common 
Law being a publick Perſon, and the King's 
eldeſt Son (now ſtyled Prince of Great Britain) 
having an Appanage'or Patrimony in Scozland, 
erected in a Juriſdiction, called The Principality, 
with his Chancery and Officers of State, as 
Advocate, Juſtice-General, c. An Account 
ſhall be given of theſe in the ſecond Volume 
concerning the publick Law. 275 
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3. Ordinary Subjects are rt... Perpetual or 
Temporary. A perpetual Subject is 1. A na- 
tural born Subject, that is, one who is born 
under the Allegiance of the King, or the Child of 
ſuch a Subject, tho born out of the Allegiance 
of his Majeſty (a). 2. One who hath the 
Right of a Subject by Denization or Natu- 
ralization. Denization is an Infranchiſement 
by the King's Letters Patents. Naturalization 


is a Right ot a Subject given by Act of Parlia- 


ment. A temporary Subject is an Alien, or 
one born out of the Allegiance of the King, 
reſiding in his Majeſty's Dominions, who ow- 
eth Allegiance-to his Majeſty, ſo long as he is 
within his Protection. Ordinary Subjects are 
divided, 2. Into the Clergy and Laity. 


IT. 
f the Clergy. 


> HE Clergy, are thoſe ſet apart for the 
A Miniſtry and Service of God. They ate 


ſo called from the Greek Word Hung, a Lot, 


or Portion; either, becauſe theſe are the Lot et 
Portion of the Lord; or, becauſe the Lord is 
their Lot and Inheritance; or, for that anci- 
ently, both among the Jews and Gentiles, Per- 
ſons us d to be choſen into ſacred Offices by 
Lot. The Clergy of Scotland have, in different 
Periods of Fime, been of different Denomina- 
tions and Characters. a eee een eee, 

le 1 er 
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to be ealily cheared, ro a without Advice and, 


” 


Conſent of certain Interdictors,; s. 

3. In order to, put all Perſons in mala, fide to 
deal with ſuch as are interdicted, the Lords 
jſſue forth Letters of Publication, to be exccu- 
ted or ſerv'd (not againſt the interdicted Party 
himſelf) but only at the Market. Croſs of the; 
head Burgh of the Juriſdiction where he lives, 
and to be recorded within 40 Days thereafter, 
either iu the particular Regiſter of that Juriſ- 
dition, and alſo where his Lands ly, it theſe 
and the dwelling Place be within different Di- 
ſtricts (a), or in the general Regiſter. at Edin- 
burgh (H), otherwiſęe the Interdiction is pull. 
Regiſtration in the general Regiſter affecis all 
his Lands within Scotland; but Regiſtration 
in the particular Regiſter, affects no Lands 
without that Juriſdiction. neat {re 7 

4. Deeds ot an interdicted Perſon alienating 
Heritage to his Hurt, without Concurrence of 
the Interdictors, are reducible e capite Inter- 
diftionis, at the Inſtance of himſelf, his Heirs 
or Aſſigneys, or Creditors, or even at the Suit 
of Interdictors without his Conſent, But the 
interdicted Perſon may grant perſonal Oblige- 
ments, or diſpoſe of his Moveables, and make 
profitable Bargains -about- his Heritage, 

5. Interdictors being appointed only to au- 
thorize the Deeds of the interdicted, are not 
liable to Diligence. They may authorize him 


; to 
(0 A 119, Par. 7. junct, Act 264. Par. 13. Ja VI. (b) 


Act 13. Par. 16. Jas VL 


MO 
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to to gift away ot gratuitouſly to affect his Heri- 
tage; tho' a Curator could not ſo RO 
his Minor. But it ſufficeth not to ſup 
his Deed without the Interdictors Conſen 
that they ſubſcribed Witneſſes to it. | 

6. Voluntary Intetdiction is diflolv'd, 1. By 
Confenr of the prodigal Perſon and his N 
dictors, if he turn frugal and provident, or 
was interdicted chen juſt Cauſe. If in ei- 
ther of theſe Caſes, the Interdictors retuſe vo- 
Juntarily to repone him to the free diſpoſal of his 
Fortune 5 the Lords, upon a Bill preſented to 
them, will cauſa cognita, take off the Inter- 
dition. 2. Where a certain Number of In- 
terdictors is declared a Quorum, the Interdicti- 
on falls, if ſo many die, as that Number ſur- 
vives not. 

7. Judicial Interdiction laſts till the Party is 
declared by Sentence of the Lords to have 
been interdicted without a juſt Cauſe, or to 
be no longer ſubject to that Levity, and Pro- 
Cigality, which oecaſioned his being inter- 
dicte | 
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neee | 
f theClergy in Time of Popery. - 


WHILE Popery ſwayed here, there was 
both a Regular and Secular Clergy, who all 
own'd the Pope as their Spiritual Monarch. 

1. The Regular Clergy were the Monks, who 
lived in Monaſteries, ſo called, becauſe put un- 
der the Ties of Vows, and Rules of Mortifi- 
cation and Devotion, according to their ſeve- 
ral Orders and Inftitations. Their diſtin- 
ouiſh'd Offices were Abbors, Priors, and Sub- 
priors. The Abbot was he in whom the chief 
Care and Management of the Religious Houſe 
was lodged. The Dignity of an ordinary Ab- 
bot, is next to that of a Biſhop. Some Abbots 
were independent of Biſhops, and therefore 
called Abbates exempti; others were inveſted 
with Epiſcopal Power, who had the Name ot 
Sovereign Mitred Abbots. Priors were either de- 
pendent or independent, Dependent Priers were 
either Clauſtral, or Conventual. A Claultral 
Prior held Rank in the Monaſtery next to the 
Abbot, and govern'd during his Abſence, or a 
Vacancy of the Office: As a Sub- prior ſup- 
plied the Office of Prior in the like Circum- 
itance. A Convenrual Prior, was one who 
preſided over a Party of Monks detach'd out of 
ſome Monaſtery, and fertled in a diſtin& Place 
called Cella, or Grangia, or Obedientia, to look 
after remote Lands and Rents belonging oy the 

ona- 


Monaſtery. - An independent Prior was the 
Head of a Religious Houſe, call d a Priory, not 
depending upon any Monaſtery. Some of 
which Priories had leffer Priories in other Pla- 
ees belonging t them. | 47 

2. The Secular Clergy were diſtinguiſh'd into 


Orders and Dignities, or Prelacies. Some of theſe 


Orders were called Minor, as Door-keepers, 
Readers, Acolytes and Exorciſts. Others were 
named greater Orders, as Prieſts, Deacons 
Subdeacons. - e 
1.] The Prieſts, or Under-Clergy were diſ- 
poſed into Pariſh Churches, or Chappelries, or 
had their Poſts afſign'd them at Altars, or in 
Chappelsof Cathedral, or Collegiate Churches; 
Some Parochial Prieſts were called. Parſons, 
others term'd Vicars. .. Parſons were Incum- 
bents, who poſſeſt the Benefices calſed Parſo- 
nages, by Virtue of their own immediate 
Rights, Some of theſe Incumbents were. pro- 
per Parſons, that is, who. perform'd the Sacre 
Function; others were only trepreſentative Par- 
ſons, who ſupply d the Cure by the Help of 
Vicars, as Parſons not qualified to ſerve, for be- 
ing Laymen, or who had Pluralitics, or were 
infirm, or Collegiate or Cathedral Churches 
who had Right to the Parſonages, and gave a 
ſmall Salary to their Vicars. Some of theſe 
Parſonages belonged to the Prelate as Parſon, 
or Titular, called Menſal Churches, becauſe al- 
lowed for maintaining his Table, whereof he 
ferv'd the Cure by a Subſtitute put ih by big: 
N / 
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ſelf. Others belong d to the Chapter in Common, 
in the planting whereof the whole Members 
had a joint Intereſt: Whence theſe were termd 
Common Churches, So that Vicars were the 
Prieſts of Pariſhes, wheteof the Tithes were 
appropriated to a Prelate, or religious Houſe, 
or improprĩated to Lay- men. Pariſnh Churches 
were either free Churehes, or thoſe under Pa- 
tronage. Free Churches were ſuch, as the In- 
eumbent got Right to pleno Jure, by Collation 
and Inſtitution. Churches under Patronage, 
were thoſe to which Perſons who had either en- 
dowed, or built them, or given the Ground to 
build on, called Patrons, were 1mpowered to 
preſent Miniſters for ſupplying the Cute, and 
enjoy ing the Beneſice. Which Patrons had alſo 
other Privileges, as à ſplendid Scat, and Burial 
Place in the Chureh, Diſpoſal of the Fruits of 
the vacant Benefice, a Right of Precedency 
among the Clergy in ſolemn Proceſſions, and to 
de alimented by the Church, if reduced to Po- 
verty . Nor could the Benefic'd Perſon, with- 
out Conſent of his Patron, do any Thing ma- 
terial, ſuch as the granting of Feus, Ge. 
[2.] The Dignities we had in Scorlaud were 
thoſe of Primare or Metropolitan, Arch-Biſhop, |. 
Biſhop, their Subalterns, and Provoſts. The Me- 
tropolitan, and Arch: Bifhop, pteſided over whole 
Provinces, differing only in this, that the for- 
mer was the more honourable Areh- Biſhop, 
having his Seat in a Metropolitan City. Biſhops 
had both a ann Juriſdiction with- 
| . in 
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in their own Diocies; and each had his own 
Official to judge in conſiſtorial Matters, and 
confirm Teſtaments. In the Room of theſe 
Officials, Queen Mary appointed Commiſſa- 
ries. The Bifhop's Pariſh Church was term'd 
a Cathedral. In every Cathedral there were 
ſome collegiate Canons, or Prebendaries, with 
a Dean over them, who made up the Biſhop's 
Chapter or Council. The dignified Members 
thereof, were, the Dean, Arch- Deacon, Chan- 
ter, Chancellor, and Treaſurer. The Dean 

reſided over the Prebendaries, and the Arch- 
R was in Effect the Biſhop's Vicar. - The 
Chanter was Rector of the Choir, who ſung 
the Maſs. The Chancellor was Secretary to 
the Chapter, and kept the Seal thereof. The 
Treaſurer had the Cuſtody of all Things be- 
longing to the Church, and had under Rin a 
Sacriſt, or Veſtry Keeper. Provoſts were, ei- 
ther Governours of Colleges inſtituted for the 
Education of Lauth; or had the Inſpection of 

collegiate Churches, conſiſting of Prebends, or 

Canons, inſtitured for Divine Service, and fing- 

ing of Maſs for Souls. 

Air., 
of the Proteſtant Clagy. 

1. ABOUT the Dawning of the - Refor- 
mation, after aboliſhing. of the Pope's Jurif- 
diction, in the Year 1560, we had ordinary Mi- | 
niſters diſtributed among the Burghs, and Su- ON 4 

2 | W.7- perin- | 


Ch: 1 Law of Scotland. Tit. 1. 2. 1 
erintendants of Shires, ordained for Admini- 
ation of Church Affaits. In the Year 1592, 
Presbyterian Parity was eſtabliſhed by Law, 
and all Prelacy, or Superiority of any Office in 
the Church above that of a Presbyter, abo- 
liſhed (0. yh 2! — un 
2. In the Lear 1606, Arch-Biſhops, and 
Biſhops of Cure were reſtored” (b). And in 
the Year 1612, full Power was given to theſe 
Biſhops, tor Ordination, and Church Rule 
(c), but no civil Juriſdiction- Prelates were 
thruſt out in the Tear 1638, and Presbytery 
revivd. But were reſtored in the Year 1662 
(d), conſiſting of two Arch-Biſhops, and 12 
Biſhops, who were elected by the Chapter ot 
the See tliey were deſtgn'd for, upon a” Writ 
from the King, called a Conge d Eſtire; that 
is, A Power to elect, and an Edict affix d on 
the moſt patent Door of the Cathedral, charg- 
ing the Chapter to convene for Ele&ting. The 
Chapter's Election under their Seals being re- 
turn'd, the King granted a Patent to the Per- 
ſon elected, carrying a Right to the Revenue, 
which paſs'd thro' all the Seals; and a Man- 
date to three Biſhops at leaſt; for his Conſecra- 
tion, which paſs'd only the great Seal per ſal- 
tum (e). The Formality of admitting the in- 
terior - Epiſcopal Clergy was, by Preſentation 
| to the Biſhop, and Collation from him, and 
Ld eee 8 Inſti 
nd So- Dy Act 116. Par 12. J. VI. (b) Ad 2. Par. 18. 9. VI. 
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Inſtitution : Unleſs where the Biſhop, as Patron, 


conferr'd pleno jure. In which Caſe, the Preſen- 


tation and Collation were the ſame. 
3. In the Year 1689; Prelacy was again abo- 
liſhed (a). And in the 1690, Presbyterian Go- 
vernment re-eſtabliſhed (b.), and the Power of 
Preſentation of Miniſters by Patrons diſcharg'd ; 
for which a valuable Conſideration was ordain- 
ed to be given to the Patrons, beſides a Right 
they got to Tithes not heretably diſponed 6000 
But now, Patrons, who had not formally re- 
nounc'd their Power of Preſentation, are reſto- 
red to it (d:: 2% | 
4. In, Presbyterian. Government, there are 
only three Orders of Eccleſiaſticks, viz. Mi- 
niſters, Ruling Elders, and Deacons. The Of- 
ſice of Miniſters is to preach, [adminiſter the 
Sactaments, catechiſe, pronounce Church Cen- 
ſures; ordain ruling Elders and Deacons, aſſiſt 
at the Impoſition of Hands upon other Mini- 
ſters, and moderate or preſide in Eccleſiaſti- 
cal Judicatures. They are ſettled in their Li- 
vings thus. Where a vacant Church has no 
Patton, a Probationer, that is, one licenc d to 
preach, may be ordained and admitted Mini- 
{ter thereof by the Presbytery, upon ' a Call 
from the Heretors and Elders of the Kirk Sef- 
ſion in a Country Pariſh, or from the Magi- 


ftrates, Heretors and Elders within a Burgh. 


Wheteupon he extracts an Act of CO 


(s) Act . Seſſ. 1. Par. W.' & M. ) Act 3. Sel 2. Par. 
1. & M. () Act 23. 4. (4) 10, N Gs. 
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certair 
Miniſ 
Tithe 
Gener 
Impler 
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prize t 
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and Admiſſion, and has thereby a legal Pitle 
to the Bene fice. If a vacant Church has a Pa- 
tron, a Paſtor is ordained and admitted therein, 
upon a Preſentation trom the Patron. But if 
thoſe in a Country Pariſh, who have Power to 
call, or the Patron, who has Right to preſent, 
do it not within fix Months after the Vacancy, | 
the Presbytery may plant the Church Jure 
devoluto (a). H richt win and a 
5. A Miniſter has Right to the whole Year's 
Rent or Stipend, if he enter before ¶ Hit ſun- 
day, and to the Half, if his Entry be after 
Whitſunday; and before Michaelmaſs, But if 
he enter after Michaelmaſs, he gets no part 0k 
that Year's Stipend. When a Miniſter's Sti- 
pend is only modified, it affects the whole: 
Tithes out of which it 1s modified, and may be 
exacted from any Intrometter, Whoſe Tithes 
will go ſo far; or ſo much on't, according to 
their Extent, even from Tenants paying a joint 
Duty for Stock and Tithe. But then an Here- 
tor diſtreſs d gets a proportionable Relief off 
the reſt in the Patiſh. When the Tithes of 
certain Lands are allocated ſor Payment of the 
Miniſter's Stipend, he has/ no Title to any 
Tithes without the; Bounds of his Locality, 
General Letters of Harning are allowed for 
Implement of Decreets of Locality (). Mi- 
niſter's poinding for their Stipends may com- 
prize the Goods on the Ground (c). No ſpe- 
10 D 3 cial 
) Act 23. Seſſ. 2. Par. W. & M. 10. A. Ch. 126 fb) AR. 
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cial Decreets for Miniſter's Stipends can be ſuſ- 
pended, except upon Production of Diſcharges, 
or upon Conſignation (a). Actions for Mini- 
ſters Stipends commenc'd in inferior Courts, 
cannot be advocated ; Suſpenſions of, and Acti- 
ons for them, before the Seſſion, are diſcuſs'd 
ſummarly; and Suſpenders, againſt whom Letters 
are found orderly proceeded, ſhould be decern'd 
in a fifth Part more at leaſt, -than the Sums 
charg'd for Expences and Damage (6). 

6. A Miniſter's Relation to his Church, and 
_ Intereſt in the Stipend thereof, is difſolv'd by 
his being tranſported to another Church, or de- 
poſed, or by his Reſignation of his Charge in 
the Hands of the Presbytery, and their accep- 
ting of it; or by his Death. 49 4 

It his Title was ſo extinguiſhed before Mhit- 


funday, no Part of that Year's Stipend belongs 


to him; if after that Term, and before Micha- 
slmaſs, he gets the Half; and if after Micha- 
elmaſs, the whole Year's Stipend. In Caſe of 
a Miniſter's Death, his Widow, Children, or 
neareſt of Kin, ger Half a Year's Stipend, over 
and above what was due to the Deceas'd, cal- 
led the Ann (c): Which is equally divided be- 
twixt the Relict and the Children; and failing 
Children, betwixt her and the other neareſt of 
Kin. If there be neither a Widow nor Chil- 
_ dren, it belongs to the neareſt of Kin. This 
Ann needs no Confirmation: Nor can the Mi- 
Joh 5 niſter 

(a) Act 6. Par, 2. Seſſ. 1. ch. II. (b) Act 27. Seſſ. 5. Par, 
& M., (e) Act 13. Par. 2. Se, 3. ch III. 
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niſter diſpoſe of it to Strangers, or his Credi- 
tors affect it. N 
7. Elders and Deacons are Men of good 
Character, choſen by the Kirk Seſſion, approv'd 
by the Congregation, and ordained by the Mi- 
niſter for Life. Both attend the Miniſter in 
viſiting and catechiſing, and ſerve at the Com- 
munion Table; and are Members of the Kirk 
Seſſion. But their Offices are thus diſtin- 
guiſh'd. Ruling Elders have an equal Vote 
with the Miniſter, in all Buſineſs in the Kirk Seſ- 
ſion, and may be choſen to aſſiſt and vote in any 
other Church judicatory. But the proper Bu- 
ſineſs of Deacons, is, to collect the Offerings 
for the Poor, to inquire into, and acquaint the 
Seſſion with their Caſe; and to diſtribute to 
them as the Seſſion appoints. They may give 
their Advice in the Kirk Seſſion, if asked, but 
have no Vote, except in Matters relating to 
the Poor. 80 | 34 | 


\ 71 T. II. 
Of the Laity. 


\HE Laity (from the Greek Aæog) are the 
People, diſtin& from the Clergy. Theſe 
are either the Nobility, or Commons.” $7 
1. The Nobility or Peers are divided into 
Dukes, Marqueſſes, Earls, Viſcounts, and 
Lords. Since the Union of the two King- 
doms, all, who were Peers of Scotland at that 
Time, and the Succefſors to their Honours and 
Dignities, take Place immediately after the 
D 4 | then 
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then Peers of the like Orders and Degrees in 
England, and before all Peers of Great Britain found 
of the ſame Rank, created after the Union. for ac 
The Nobility of Exgland, before the Union, Amer; 
and Peers of Great Britain, ſince, have many Ko 
conſiderable Privileges, which all Peers of for L 
Scotland before the Union, and the Succeſſors ' Ge 
ro their Honours and Dignities enjoy, except Race 
the Right of ſitting in the Houſe of Lords, from 1 
and the Privileges depending thereon, particu- Famil 
larly, the Right of trying Peers in criminal Ge 
Cauſes, which ate appropriated to ſixteen only only t 
of the Scottiſh Peers, elected, from Time to the yo 
Time, by their own Body of Nobility, upon a (2. 
Proclamation iſſued out under the great Seal of vilege 
Great Britain. Theſe Elect Members have all their r 
the Privileges of any Eng/iſh or Britiſh (a) Peer, Thoſe 
and are elected in Manner preſcrib'd by Sta- traffic 
tute (C). i e e ee are ſti] 
2. The Commons are diſtinguiſhed into Ba- vided 
rones Minores, the lower Nobility, and Bur- only f. 
eſſes. | X as hav 
I.] Barones Minores, conſiſt of Knights and led By 
Gentlemen, Knights, are thoſe of the Thiſtle, 1 
Baronets, and Batchelors. 0 
' Knights of the Thiſtle are the moſt Honou- | 
rable Order of Knights in Scotland, firſt e- OF Pe 
rected by King Achaius, in Honour of St. Ca 
Andreu, the Tutelary Saint of Scotland. | 
Tae” 00 n el Er 


Baro- a 


% Art.of Union 22, & 23; (i) 44 8. Self, 4. O. 4, ang * fi Childr 
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Baronet, is a Degree of hereditary Honour, 
founded by King Charles I. in the Year 1625, 
for advancing the Plantation of Nova Scotia in 
America, and ſettling a Colony there. 

Knight Batchelor, is a Degree of Honour 
for Lats; | 

Gentleman, 1s one, whom his Blood and 
Race doth, without any other Title, diſtinguiſh 
from the Multitude, as being deſcended from a 
Family that hath born a Coat of Arms. 

Gentry and Arms deſcend to all Sons alike, 
only the Eideſt beareth che Arms without, and 
the younger with Ditterepce. | 

[ 2. Burgeſſes, are thoſe who have the Pri- 
vilege of Trade aud Merchandizuig within 
their reſpective Burgus, excluſive of all others. 
Thoſe who exeruiſe this Privilege, are called 
trafficking Burgeſſes; and ſuch as do not uſe it, 
are ſtiled honorary Burgeſſes. Burgeſſes are di- 
vided into thoſe who have Right to themſelves 
only for Life, called ſimple Burgeſſes; and ſuch 
as have it to themſelves and their Children, cal- 
led Burgefles and Gild-Brethren, | 


CHAP. II. 
Of Perſons iu particular relative or civil 
Erſons in particular relative Capacities,” 


are, I. Man and Wife. 2. Parents and 
Children. 3. Maſters and Servants. 1 2 


* 
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TA 
Of Husband and Wife. 


AN and Wife are made ſuch by Mar- 

riage, the firſt Society of Divine Inſti- 
tution: Which Eſpouſals do often precede. 

Eſpouſals are, a Contract, or mutual Pro- 


miſe to marry each other hereafter: From 3. | 
which either Party may reſile, while Matters clande 
ate intire; that is, till carnal Copulatio 11. 
follow. was « 
I ſhall ſet forth, x. What is Marriage, and ¶ Deſig. 
the ſeveral Kinds of it. 2. What Perfons ſeveral 
may not contract Marriage. 3. The Effects Procla 
and Conſequences of Marriage, while it ſtands. {MW penſat 
4. How Marriage may be difloly'd, and the is reg 
Effects of the Diſſolution, Golpe 
| afrer 

S ECT. matio 

II bat is Marriage, andthe ſeveral Kinds of it, _— 
1. MARRIAGE is a Conjunction of eren; 
Man and Woman, by mutual Conſent, in a FR 
conſtant Society of living together till Death that, 
part them. For mutual Conſent makes the Way i 
Marriage, and founds the conjugal Rights be» neſſes 
fore Conſummation: So be the Parties are ca- ties (a 
pable to conſummate it; but Afﬀinity doth not of the 


ariſe from Marriage before Conſummation. MK cal, 

2, Marriage is, 1. Either formal, by an ex- 
preſs Conſent; or preſum d, by tacit Conſent, (4) 4 
| imply'd in 


, 
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imply'd from the Parties cohabiting as Man 
and Wife, or owning themſelves to be married, 
or from Copulation ſubſequent to Eſpouſals, 
or a Promiſe ot Marriage. For Law doth not 
require the Hierolagia, the Sacerdotal Benedicti- 
on, as eſſential to Marriage; but conſiders the 
Ceremony of the Church, as a Piece of good 
Order to aſcertain ſo important a Matter. 

3. Marriage is either regular and ſolemn, or 
clandeſtine and irregular, 

{1.] Regular Marriage in Time of Prelacy, 
was either after proclaiming the Names and 
Deſignations, or Additions ot the Parties, three 
ſeveral Times in their Pariſh Churches, called 
Proclamation or Publication of Bans, or by a Diſ- 
penſation from the Biſhop. But now Marriage 
is regular, if celebrated by a Miniſter of the 
Goſpel aythoriz'd by the eſtabliſhed Church, 
afrer Proclamation of Bans. Which Procla- 
mation hath this legal Etfect, that Perſons are 
thereby put in Mala Fide, to contract or deal 
with the Bride, to the Bridegroom's Prejudice, 
eyen after the firſt Diet. | 

[ 2. ] Clandeſtine and irregular Marriage is 
that, which is not gone about in the orderly 
Way aforeſaid. For which the Celebrator, Wit- 
neſſes and Parties are liable to ſevere Penal- 
ties (a), and may be proſecuted at the Inſtance 
of thoſe concerned, or of the Procurator Fiſ- 
cal, where they happen to be queſtioned 4 19 

| | e 


(a) Act 34. Par. r. Seſ. . ch. II. Junct. Act 6, Seſ. 7. Par. 
N . Na Std 5 en K W.. 
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exempt from Church Cenſure. Nor can the 
Pariſh Miniſter diſcharge them, upon the Of- 


fenders ſatisfying the Church. But clandeſtine 


Marriage ſubſiſts, as to all other Effects. 


SECT. II. 
Who may not contract Marriage. 


PERSONS cannot marry, 1. Who cannot 
conſent, as thoſe within the Years of Pupillarity, 
that is Males under 14, and Females under 12 
Years of Age. Error in a ſubſtantial Point, 
hinders Conſent to Marriage : As,when a Man 
marries one Woman in Stead of another. But 
Marriage will ſubſiſt, notwithſtanding of a-cir- 
cumſtantial Miſtake: As, when one marries a 
Strumpet, thinking her a Virgin; or a poor 
Woman, from an Opinion that ſhe was rich. 
The Conſent of Parents is not neceſſary to 
make the Marriage effectual, tho* Decency te- 
quire it. Nor is the Conſent of Curators re- 
quired to a Minor's Marriage. 2. Marriage is 
forbidden betwixt thoſe who are too near allied, 
or related to one another. Alliance or Rela- 


tion, is either Kindred or Aſſinity. Kindred 
or Conſanguinity is the Tie of Perſons by 


Blood or Birth, deriving their Original from 
the ſame common Parent, called Kinsfolk. Kinſr 


folk by the Father's: Side, are termed Agnats; 


thoſe by the Mother's Side Cognats. Affi- 
nity is a Relation betwixt one of two married 


Perſons,” 


The inflicing of which Penalties, doth not 
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Perſons, and the Kindred of the other. Kin- 


dred and Affinity are diſtinguiſhed by Degrees 


and Lines. A Degree is nothing but the Dif- 
tance betwixt Relations. A Line is a Series 
of Perſons deſcending from one common Stock. 
'Tis Twotfold, the Right, and the Collateral 
Line. The right Line conſiſts of Patents, or other 
Aſcendants; and Children,or other Deſcendants. 
The Collateral Line conſiſts of Brothers and 
Siſters, and other remote Kindred that are on 
the Side one of another, every one in his own 
Line, under the Aſcendants common to them. 
Marriage betwixt Kinsfolk in the right Line 
of Aſcendants or Deſcendants is altogether un- 
lawful, and is prohibited in the Collateral Line 
between thoſe, who are in the Place of Pa- 
rents and Children, as Uncle and Niece, Aunt 
and Nephew. In ſhort, we ſuſtain no Mar- 
riage that is contracted within the Levitical 
Degrees (a); and all Perſons may lawfully 
marry, who are not there prohibited, conſe- 
quently Couſin- Germans, but no nearer Rela- 
tions are allowed. The ſame Degrees in Af- 
finity, as in Conſanguinity are forbidden (5). 


3 8 % N. II. 
The Effects and Con ſeguentes of Marriage while 
u PLD PER 2 
i. SOME of the Efle&s of Marriage, while 


it ſtands, do concern both the Husband _—- 
Wite 


(%) Levit. 18. (b) Act 18. Par, 1. J. VI. 
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Wife equally ; others do primarily concern the 
Husband; and a third Sort do more immediately 
reſpe& the Wife. | 5 
2. Thoſe concerning the Husband and Wife 
alike, are, 1, A Kind of Communion of 
Movables, or common Intereſt in one another'; 
moveable Goods. But ſome Things moveable, as 
to other legal Effects, fall not under this Com- 
munion, as moveable Bonds bearing Annual- 
rent (e), Heirſhip Moveables. 2. All Dona- 
tives betwixt Man and Wife are revocable by 
the Granter, at any Time during his Liſe; 
even tho' it bear a Renunciation of the Pri- 
vilege to revoke. This Revocation is either 
expreſs, or tacit, inferr'd from after inconſiſtent 
Deeds of the Granter: As by diſponing to 
another, or by contracting Debt, whereupon 
the Creditor affects the Subject of the Gif. 
And tho' the Granter ſhould ſwear judicially 
never to revoke it, a. promiſſory Oath of that 
Kind could not hinder the Effect of ſuch a ta- 
cit indire& Revocation by Diligence, at the 
Inſtance of the Donor's Creditor, or by a poſte- 
rior Grant to another for an onerous Cauſe. 
There is this Difference betwixt a Man's Gift 
to his Wife, and her's to him: That the for- 
mer will be ſuſtained as a remuneratory Gift 
propter Nuptias ſimply, if there was no Con- 
tract of Marriage, and it be moderate, and 
may be revoked, in ſo far, as it is exorbitant, 
or unſuitable to the Quality and . 
| 6 
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the married Perſons; whereas, a Gift by a Wife 
to her Husband 1s revocable, except it bear 
either in Implement of her Contract of Mar- 
riage, or be exprelly given in Place of a Tocher, 
where there was no anterior Contract; or, un- 
jeſs the Husband hath given her the Equiva- 
lent. But, if a Man or Wife diſpone in free 
Gift principally to a Third Party, a judicial 
Ratification will render the Deed effectual, 
tho” the Husband or Wife hath ſome conſequen- 
tial Advantage thereby. Nor is a Gitt be- 
twixt Man and Wife null; for it is confirm'd 
by the Granter's Death, and cannot be re- 

voked by his Heir. | | 
3. The Effects of the conjugal Society, with 
Relation to the Husband, are either active or 
paſſive, | * 9 ; 
[1.] The active Effect of it is his Jus Mari- 
ti, which includes, 1. A Power over the Wife's 
Perſon. 2. An Intereſt in her Goods. 1. He 
may recover his Wife's Perſon from any that 
would with-hold her from him. She muſt fol- 
low and live with him; ſerve and obey him in 
Caſes within the Limits of reverential Love 
and Duty. He is a Tutor to her. 2. A Huſ- 
band's Intereſt in the Wife's Goods, carries, 
1. A Right to manage her whole Fortune he- 
retable and moveable, which is a Faculty fo in- 
ſeparable from his Character, that any Reſer- 
vation thereof by the Wife, or Renunciation by 
him before the Marriage, is ineffectual, and 
acerues and falls back to himſelf. 2. The _ 
and 


64 Part I. Institutes bf che Book II. 
band hath Right to the Property of all his 
Wife's Moveables falling under the Communi- 
on, that is Species ot Goods, Sums of Money, 
moveable Bonds not bearing Annualrent, Rents 
of Lands, and Annualrents of heretable Bonds, 
which Marriage is a legal Aſſignation to. 
This Right ot Property, or ſome Part thercof, 
he may, before the Marriage, effectually re- 
nounce by Contract, in Favour of his Wife. 
And alimentary Proviſions to a Wife, in caſe 
the Husband cannot, or will not entertain her, 
ate ſo perſonal to her, that they don't return 
to the Husband or his Creditors, whether made 
by the Husband, if not in Faudem Creditorum, 
or by a Thitd Party: But the Husband may 
only partake with her in the Benefit thereof, for 
their joint Suſtenance. | 
5. [2] The paſſive Effects of Marriage, with 
Reſpect to the Husband, are, 1. He is ob- 
liged to aliment his Wife, and furniſh her with 
all Things neceſſary for her Life, Health and 
Ornament, according to his' Means and Qua- 
lity ; but not to give her theſe to live out of his 
own Houſe. A Husband, after Inhibition 
uſed by him againſt his Wife, is not liable- for 
any Thing furniſhed to her, unleſs ir 1s fuitable 
to her Quality, and he cannot inſtruct, that 
he ſufficiently provided her other Ways. 2. A 
Husband, during the Marriage, is liable to 
moveable Debts contracted by his Wife before 
the Marriage: That is, Debts of the Nature 
of thoſe, which, if owing to the Wife, _ pry) 
| I 
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Right to Jure Mariti. So that he is not liable 
for the principal Sum in his Wife's moveable 
Bond bearing Annualrent, but only, for the 
Annualrents thereof, during the Marriage. A 
Husband is pot liable for his Wife's Trelpaſſes. 

4. Effects of Marriage, with Relation to the 
Wite, are, 1. Her Intereſt in the Paraphernalia, 
which belong to her as abſolute Proprietary 
exempted from the Communion of Moveables, 
and from the Husband's Adminiftration, or the 
Diligence of his Creditors, and may be impigno- 
rated by the Wife. Some Things are of their own 
Nature Paraphernalia, as thoſe peculiar to the 
Wife's Perfon, and no ways proper to the Huf- 
band's Uſe, unleſs of greater Value than fuits 
wich her Quality. Other Things, which are 
of common and-promiſcuous Uſe to Man and 
Woman, and ſo not of their own Nature Pa- 
raphernalia, may become ſuch, by the Husband's 
giving and appropriating them to his Wife, be- 
ore, or on the Marriage Day, or by giving 
them to her afterwards, and not taking them 
back from her in her Lifetime. But Things 
of common Ufe, ſo appropriated to a Wife by 
her Husband, are reckoned Paraphernalia, only 
with Reſpe& to. him, who did ſo appropriate 
them, and eſteem'd common Moveables, as to 
a ſecond Husband, unleſs, alſo appropriated 
by him to the Wife. 2. A Wife cannot be 
purſued or cited, without calling her Husband 
for his Intereſt ; and if ſhe marry, during the 
Dependance of a Suit againſt her, it — Rp 
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till the Husband be cited. 3. She cannot pur- 
ſue her Husband, except upon very ſpecial and 
urgent Conſiderations: As, when wergit ad 
Inopiam, or when ſhe purſues an Aliment againſt 
him, who hath diverted from her, &'c. Nor 
can a Wife charge or purſue any other Perſon, 
without the Concurrence of her Husband ; un- 
leſs he be forfeited, or unreaſonably refuſe to 
concur. 4. A Wife's Bond, or perſonal Ob- 
ligation for Debt, even with the Husband's 
Conſent, is null, and cannot be made good by 
her judicially ratify ing the ſame, and {wearing 
not to controvert it. She is free from perſonal 
Execution for civil Debt. Bur in ſome Caſes, 
a Wife may grant effectual Obligations and 
Rights, with Conſent of her Husband. As, 1. A 
Wit having an Aliment ſettled upon her, and 
exempted from her Husband's Jus Mariti, may, 
with his Conſent, grant perſonal Obligements 
to affect her, or that Aliment. 2. She may, 
with his Conſent, diſpone or wadſet her He- 
ritage, or herſelf, ad Fuctum præſtan- 
dum: But, in Regard, ſuch Rights may be 
quarrelled ſuper Vi & Metu, Wives granting 
heretable Rights, or renouncing their Jointures, 
are uſually, required to ratify ſuch Deeds judi- 
cially upon Oath. 3. A Wife's Bond, or per- 
ſonal! Obligement, will, in ſome Caſes, bind 
her Husband: As her Bond for Money fur- 
niſhed towards her neceſſary Aliment ; or the 
Bond or Bill of a Wife Prapoſita Negotiis,/ for 
Goods ſhe buys. 


SECT. 


—_— 
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SECT. IV. 


Hr Mariidge it difÞolved ; and the Effes of the 
Dilution. 


MARRIAGE is diſſolved by Death of 
either Party, or by Divorce. EG? 

1. If Husband or Wife die within Year and 
Day of the Marriage, all Things done in Con- 
templation thereof on either Side blow up, 
become void, and return to the ſame Condi- 
tion they were in before the Marriage, unleſs 
there was à living Child of the Marriage heard 
cry ; or that it was otherwiſe pactioned. But 
Marriage is effectual by the Birth of a living 
Child, tho' both it and the Parents die with- 
in the Fear. If Marriage, after expiring of 
the Year, diflolve by Death of either Party, 
the Survivor hath Right to the contracted and 
legal Proviſions, unlefs the latter be diſcharged, 
or inconſiſtent with the former. n 
| [1.] The legal Proviſions which a Wife hath 
Right to by her Husband's Death are, Jus 
Relitz in the Moveables, and a Terce of his 
Lands, an Aliment to the next Term after his 
Death; and: the Expence of her Mournings, if 
it become her to have Mournings. And al- 
beit ſhe hath' abſolute Right to her own Para- 
thernalia,. whereof no Part falls under her Huſ- 
band's Executry, ſhe hath a Share of the Ha- 
bilements of his Body falling under Executry. 


* N 
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[ 2.] By Diſſolution of the Marriage thro” the 
Wite's Death, the Husband ſurviving hath 
Right; 1, To the Tocher, unleſs it was by 
Agreement, to return to the Wife's Repreſenta- 
tives; and alſo, to the Moveables that were 
in Communion, deducing the Wife's legal 
Share, which goes to her Executor, and the 
Childrens Legitime, if there be Children of 
the Marriage. 2. If the Wife was an Heireſs, 
and there was a Child of the Marriage heard 
cry, her Husband hath Right to the Courteſy 
of Scotland. 3. A Husband is no further liable 
to pay the Debts of his deceaſed Wife, than 
in ſo far, as he was a Gainer by her Eſtate, be- 
yond the Onera Matrimonii, or a ſuitable Tocher, 
which he might have got with another Wife, 
or in ſo far, as nis Eſtate was affected by com- 
plete Diligence againſt him, during the Mar- 
riage, unleſs he then gave a Bond ot borrowed 
Money for the Debt. Nor is the Husband 
accountable for his Wife's Debt as Lucratus, if 
| ſhe have left any viſible Eſtate to her Repre- 
ſentatives, till theſe be firſt diſcuſſed. 

2. Divorce is the Separation of married Per- 
ſons in their Lifetime, by the Sentence of the 
proper Judge; that is, the Commiſlaries of 
Edinburgh, who have the ſole Power to decide 
in all Cauſes of Divorce (a). This Sentence 
is either declaratory, or pronounced for ſome 
Cauſe emergent during the Marriage, A de- 
claratory Sentence is that, which declares the 

Marriage 


(a) Act 6. Parl. 20. J. Vk 
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Marriage void from the Beginning: Becauſe, 
either Party ſtood married before to another 
yet living; or, for that the Parties are within 
the forbidden Degrees of Conſanguinity or 
Affinity; or, becauſe of the natural Unfitneſs 
of either Party, to concur in the Work of Ge- 
neration, which is called Frigidity in the Man, 
or Impotency in the Woman. Cauſes emer- 
gent ducing the Marriage, for which Parties 
may be divorc'd, are Adultery, and wilful De- 
ſertion. The Law ſeems to require tour Years 
wiltul Deſertion, before the Deſerter may be 


cited, and ſentenc'd to adhere (C): But the 


Commiſlaries decern to adhere upon a Year's 
Deſertion, or leſs Time, thinking ir ſufficient, 
that four Years precede the Decreet of Diyorce. 
It the Deſerter, after being charg'd and de- 
nounc'd upon the Decreet ot Adherence, conti- 
nue obſtinate, the Church excommunicates 
him; and then the Commiſſaries proceed to 
Divorce; the Purſuer whereotf is bound to 
ſwear, that the Proceſs is not carried on by 
Colluſion. After Decreet of Divorce is ob- 
tained, the Perſon guilty, forfeits all Benefit by 
the Marriage (c): But the innocent or injured | 
Party hath the ſame Benefit, as if the other 
were naturally dead. Marriage betwixt one 
divorc'd for his own Adultery, and the Perſon 
with whom it was commicted, is unlawful and 
null, and their Iflue incapable to ſucceed 
to them (d). Nor can the Woman divorc'd 
E 3 _ 

0 Act 33. Par. J. VI. () d. Act 55, (4) AR 20. Par. 16. . VI, 
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for Adultery, marrying the Man with whom 
ſhe offended, or haunting his Company at Bed 
and Board, diſpone her Lands, or ſet Tacks 
thereof to him, or the ſpurious Iſſue betwixt 
them, or to any other Perſon in Prejudice of 
thoſe, who otherwiſe would have ſiicceeded as 


Heirs to her (a). 


T 
Of Parents and Children. 


Arents and Children according to the Na- 


ture of Relatives, may be divided the ſame 
Way, viz. into lawful and unlaw fu. 
1. Unlawful Children are thoſe begotten by 
2 Man, to whom the Mother is not married 
at all, or unlawfully married, by their being 
within the forbidden Degrees, or by either 
Parties having a lawful Spouſe living. Theſe 
are term*d Baſtards, and their State and Con- 
dition Baſtardy, which can be only tried before 
the Commiſſaries of Edinburgh. The Effect of 
Baſtardy is, that it diſables the Baſtard to ſuc- 
ceed to his natural Father, or to any Kinſ- 
man on the Father's Side, nor can they ſucceed 
him (þ). | 
2. Lawful Children are either born in Wed- 
lock, or legitimated : For the Law of Adop- 
tion is not received here, | 


[ 1. ] Chil- 
c. 7 Par. 12. J. VI. G) Via. Part III. B. J. 
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1.] Children born in Wedlock, are con- 
ſidered by the Law while they are in the Mo- 
rher's Belly, and after they are born. Law 
takes notice of Children in the Belly, in ſo far 
as they are ſuppoſed to be born, if that Allow- 
ance will be ro their Advantage after they-are 
born, Children, after they are born,arediſtinguiſh- 
ed. t. By the Time of their Birth. The eldeſt Son 
in Right of his Birth, hath the Privilege of Primo- 
geniture, which entitles the eldeſt Son to the ſole 
Succeſſion in his Parents Heritage, &c. And al- 
beit Daughters, failing Sons, ſucceed equally, rhe 
eldeſt only gets all indiviſible Rights. 2. Chil- 
dren are either of the whole Blood, who have 
one common Father and Mother, called Ger- 
man Brothers and Siſters ; or of the half Blood, 
who have either the ſame Father, and not the 
ſame Mother, called Confangninean, or have 
one Mother, but different Fathers, called Ce- 
rin Brothers and Siſters. Children born in 
Wedlock, are held to be lawful, tho' brought 
forth immediately after the Marriage, unleſs 
the Husband diſown upon Oath any antenup- 
tial Copulation with his Wife. I dubio, he 
is preſumed to be Father of a Child, who, the 
Time of Conception, was married to the Mo- 
ther. But this Preſumption of Law may be 
taken off by contrary Proot, as that the Huſ- 
band was abſent, when the Child behoved ta 
have been gotten, | 

[2.] Legitimated Children are natural 
Children made lawful, either by ſubſequent 
1 E 4 Marriage 


RET HT 


Marriage of the natural Parents, or, by a Let- 
ter of Legitimation from the King. 

3. A Father has the Cuſtody and Conduct 
of his Children, and Right to the Fruit of 
their Labours, till they be Foristamiliate by 
Marriage, or by ſetting up a ſeparate Employ- 
ment for their Livelyhood. He is lawful Ad- 
miniſtrator, both as Tutor and Curator 25 jure 
to them, without being liable for Omiſſions 
or miſauthoriſing; and may, in Liege Pouſtie, name 
others to be Tutors or Cuxators to them after 
his Death, with this 62g That they ſhall 
not be liable for their Omiſſions (a). ; 

4. Children are entitled to Entertainment 
and Education from their Parents, and Parents 
from their Children, where the one is in Caſe 
to do it, and the other -wants it. Under 
which Denomination of Parents and Children, 
all Aſcendants and Deſcendants are compre- 
hended : But the firſt in Degree are to be 
preferred, and the paternal Line to the mater- 
nal. Children owe Reverence to their Pa- 
rents. The beating or curſing Father or Mo- 
ther is pyniſhable with Death, if the Offender 
be above the Age of Sixteen, and arbitrarily if 
he be under that Age, and above Pupillariz 
ty fl. | 


1 17. 


N. N. 8. Seſſ. 6, Par. K. 7. (b) Act 20. Par. 1. Seſſ. I; 
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T IT. III 
_ Of Maſters and Servants. - 


Umane Neceſſity and Conveniency intro- 

duced the Diſtinction of Maſters and 
Servants. | 

Servants are cither 'Slaves, or Hirelings, or 
Apprentices, 

1, Slaves are thoſe, who are at the arbitrary 
Pleaſure of their Maſters, and may be fold by 


him as his Goods. We have no yeltige of 


Slavery remaining in Scotland, except in Coal- 
hewers and Salt-makers; who having once 
been employed to work in Coal-Pits or Salt- 
Houſes by the Coal or Salt-Maſter, are, by 
Law, without any expreſs Paction, inthrall'd or 


aſtricted, during their Life, to perform theſe Ser- 


vicesto him; and may be recovered by him from 
any unlawful Poſkflor, to whom they unwar- 
rantably revolt from their Maſter's Service. 
Theſe, if challenged within a Year, the Poſſeſ- 
ſor muſt deliver back to their Maſter within 
twenty four Hours, under the pain of 100 J. 
Scots to be paid to him (a). Coal and Salt- 
Maſters are alſo impowered to apprehend and 
{ct ro Work Vagabonds and ſturdy Beggars (b). 
But are not allowed to give to Coal-Hewers 
more than 20 Merks' Money foreſaid in Fee or 
Bounty; and theſe and other Work-men in 
; Coal- 

(a) A Par. 18. Ja. VI. jundct, Par. 1. Sell. 
A h io thy ge et 
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Coal-Pirs and Salt-Houſes, muſt Labour all 
the ſix Days of the Weck upon pain of 20 f. 
per diem, to be paid to their Maſter, beſides 
corporal Puniſhment, and making up his Pre- 
judice (a). 


2. Hirelings or hired Servants are free Per- 


ſons, who voluntarily undertake to ſerve theit 
Maſters for a Time, upon Condition of their 
getting Payment of the Fee or Wages a- 
greed to betwixt them and their Maſters, 
Juſtices of Peace, in their Quarter-Seſſions, 
ought to determine the Quantity of Servants 
Fees, and may compel, by Impriſonment and 
other Puniſhment, to ſerve for theſe Fees; and 
oblige Maſters to pay them (b). A Servant 
hired from Martinmas to Whitſunday may 'be 
detain'd by his Maſter, or compelled by a 
Juſtice of Peace to ſtay with him for the ſame 
Hire from Jhitfunday to Martinmas; unleſs 
the Servant can verify that he is hired to ano- 
ther Maſter: And a Juſtice of Peace may 
compel a Servant running away, to return to 
his Maſter (c). Servants may be corrected 
with Moderation by their Maſters. If a hired 
Servant die within the Term, the Hire is due to 
his Repreſentative only, according to the Time 
he ſerved. But if a Servant retained for a Year 
fall Sick, or be diſabled to work for a Time, 
while there is hope of his Recovery, the 1 * 
| DAL * of 

4) Act 56. Par. 1. Seſſ. 1. ch. II. (b) Act 8. Par. 22. J.. 


VI. Act 38. Par, 1. Seſſ. 1. ch. II. (c) Act 21. Par. 23. 
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{ler cannot tak him away, or abate his Wages 
upon that Score. | N | 

3. Apprentices are a Kind of Servants, who 
are bound by Indentures (with their own Con- 
ſent, or by the Agreement of Friends) to ſerve 
Men ot Trade for certain Years, upon Condi- 
tion, that the Maſter ſhall, in the mean Time, 
Inftruct them in their Art or Myſtery. . The 
general Duties of Maſter and Apprentice to- 
wards one another may be collected from the 
Style of Indentures enter'd into betwixt them; 
which varies according to the Nature of the 
Employment, the Apprentice is to learn, and 
the Articles ſtipulated betwixt the Parties. 
Apprentices, during the Time of their Ap- 
prenticeſnip, are under the Power of their 
Maſters, to whom any Gain they make doth 
accrue, unleſs it be otherwiſe pactioned, and 
may be corrected moderately by them for Faults 
and Miſdemeanours, 

Having thus far ſpoke of Perſons in their 
natural and civil Capacitics ; I proceed to 
ticat of their Eſtates, 


TY 


PART 
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Of Eſtates, and how acquired, 
extinguiſhed, and affected with 


Burdens. 


An Eſtate is a Right to Things con- 
fiſting of Poſſeſſion or Property. 


BOOK F 


Of Poſſeſſion and Property; The natural 
and ſeveral Kinds of them; and the gene- 
ral Ways of acquiring Right to Things 
conſiſting of Property and Poſſeſſion. 


CHAP 
Of Poſſeſſion. 


WY OSSESSION is ſometimes uſed 
do ſignify Property, as when a Man 


Sometimes, it ſignifies the holding or 


detaining of a Thing. In which laſt Senſe the 
Word is here taken,. either for ſimple Holding 
Or 


2 is ſaid to have La Poſſeſſions. 
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or Detaining, which is the being in Poſſeſ- 
ſion only without a Right; or for detaining 
for one's proper Uſe, and debarring others 
by ſome Title, which is properly term'd Poſſeſ- 
100. | 


een 
Of the ſeveral Kinds of Poſſeſſion. 


1. DOſſeſſion is commonly diſtinguiſhed in- 
to natutal, and civil Poſſeſſion. | 
[ 1. ] Natural Poſſeſſion is, the having or uſing 
2 Thing naturally and corporally by our felves : 
As when we poſſeſs Ground by labouring it, 
and reaping the Fruits, or any moveable Thing, 
by having it in our Hands or Cuſtody, and 
doing with it as there is Occaſion. 


tural {2.] Civil Poſſeſſion is one's having or uſing 
zene. Thing by his Mind, and the Hands of ano- 
?, ther, who holds it in his Name, as a Depoſi- 
91 tary, Servant or Factor; which is held and 


reputed Poſſeſſion in Law. Of this. there 
are ſeveral Sorts and Degrees. As, 1. The 
obtaining a Decreet of Mails and Duties, 
or even uſing Citation upon an heretable Bond. 
2, Receiving Payment of an Annualrent from 
; uſed W the Debtor, in an Infeftment of Annualrenr. 
Man And where ſuch an Infeftment affects Lands, 
Hons. ¶ eren in different Shires, Payment of the An- 
ng or nualrent from the "Tenants of either of theſe 
e the ¶ Lands is underſtood Poſſefſion thereof out of 
ding both. 3. Where a Man is ſeiſed in n 
OZ an 
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and, for Warrandice of theſe, iufeft in other 
Lands, at one and the ſame Time; Poſſeſſſion 
of the principal Lands, is reputed. Poſſeſſion of 
the Warrandice Lands. But intetment of 
Relief, is not ſufficiently clothed with Poſſeſſi- 
on, by Payment of Annualrent to the Credi- 
tor of the Debt, for which the Relief was 
granted. 4. It a Womanbe infeft by her Huſ- 
band in a Liferent, the Husband's Poſſeſſion is 
accounted her Poſleflion. 5. Poſſeſſion ot a Life- 
renter by Reſervation, is reckoned the Flar's 
Poſſeſſion. 6. When a Wadſetter ſets to the 
Granter of the Wadſet a back Tack of the 
Lands diſponed, for a Tack duty equivalent to 
the Annualrent of the Money, for which the 
Wadſet is granted; he the Wadſetter, by re- 
ceiving Payment of the back Tack- duty, is ſaid 


to poſſeſs the Wadſet Lands per conſtitutum, 


and the true Owner of the Land becomes a 
Tenant, poſſeſſing in the Name of another. 
2. Poſſe ſſion is either lawful, that is, fair and 
honeſt, or unlawful. | | 
(i.] A lawful Poſſeſſor, is he who is truly 
Maſter of the Thing, which he poſſeſſes, or 


Poſſeſſor bona Fide, with a good Conſcience, who 


has juſt Cauſe to believe that he is ſo, altho' 
in Effect he is not: As the Buyer of another's 
Thing from a Perſon he thinks it belongs 
ro. 

[2.] An unlawful Poſſeſſor, is he who poſ- 
ſeſles mala. Fide ; that is, poſſeſſes a Thing as 
his own, when he knows very well, either * 
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other he has no Title at all to it, or that his Title 
Je ſſion MW thereco is vitious and defective. 


TI T. 11 
How Peſſeſſion is attained and laſt. 


Oſſeſſion is attained, both by, and without 
Delivery. Delivery is that, which makes 
2 Thing paſs out of the Power of one, into 
that of another. 

Delivery is either real, or ſymbolical, or feign'd. 

Real or true Delivery is, when a moveable 
Thing is given by the Hand to another; or, 
when one is brought into Poſſeſſion of what is 


h the immoveable, by the Owner or his Proxy. 
94055 Symbolical Delivery is, either when Poſ- 
e eeioa of a Thing preſent is given by the De- 


| livery of ſome Symbol or Token, which is a 
nes 2 I Part of it, as Land, by Earth and Stone; a 


+, ang Min, by the Clap thereof; an Annualrent, by a 
rand penny, Cc. Or, when Poſſeſſion is given by 
| ſome Symbol, which is no Part of the Thing 
WWE to be poſſeſſed, but only repreſents it, as a 
„ 0 Wl Fiſhing, by a Net; an Office, by a Copy or 
who WY Scroll; and Reſignation, by a Pen - 
Itho! n.! rind ot ee 
3 Feigned or imaginary Delivery is, when, 


without any corporeal Act, Delivery is ſuppoſed. 
from the Intention and Sufferance of che Owner: 
c. As, when Goods in one's Poſſeſſion, as a Pledge 
PO or Loan, are given or ſold to him, Fiftione bre- 
vis Manus, the Pledge or Loan is UT. to 

hes ve 
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have been returned to the Owner, and by him 


redelivered by Gift or Sale 
Poſſeſſion is acquired to one, without any 
Shadow of Delivery, and inferr'd merely from 
a joint or relative Intereſt betwixt him and 
another Poſſeſſor: As, when a Liferenter's Poſ- 
ſeſſion is accounted the Fiars Poſſeſſion; or, a 
Husband's Poſſeſſion is reckoned rhe Wite' 


- Poffeffion. 


Poſſeſſion is loſt to one, when another comes 
to poſſeſs. For there can be only one true Poſs 
{cflor of the ſame Thing. 


. 
The Effects of Poſſeſſion. 


Oſſe ſſion hath many Advantagious Effects. 

1. Poſſeſſion gives often the Property. It 
hath in ſome Caſes this Effect, at the ſame 
Time that one enters upon Poſſeſſion. Thus 
Things belonging to no Body, are acquired by 
one's laying Hands upon them, and getting 
them in his Power, as by Occupancy, or fin- 
ding. Again, current Money doth ſo far be- 
come the Property of the Poſſeſſor, tliat it paſ- 
ſeth from Hand to Hand, without any Que- 


ſtion about the Haver's Title to it. In other 


Caſes, Property is acquired by Poſſeſſion, not 
in Inſtanti, but by ſuch as is continued during 
the Time regulated for preſcribing. 2. In ma- 
ny Caſes Poſſeſſion is a preſumed Title of Pro- 
perty. Property is ſometimes preſumed from 

preſent 
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preſent. Poſſeſſion. Thus Property in Move- 
ables is preſumed from Poſſeſſion, till the Con- 
trary appear by another's inſtructing a poſitive 
Ticle to. them, and that they paſs'd from him 
otherwiſe than by Alienation. Property is al- 
ſo often preſumed from Poſſe ſſion continued for 
ſome Years. V. G. Triennalis Poſſeſſor Bene ficii 
Ecclefiaſtici, eft inde ſecurus. An Incumbent's 
Right to a Benefice, after three Years peace- 
able and uninterrupted Poſſeſſion, cannot be 
quarrelled, during his Lifetime, by any other 
Candidate or competing Church-Man. A Pa- 
tron, who had been in the uninterrupted Poſſef- 
ſion of preſencing Miniſters trind Vice, or, the 
three laſt Vacancies of the Church, hath the 
only Right of Preſentation in poſſeſſorio. Se- 
ven Years Poſſeſſion of a Benefice, without a 
Title, gives a poſſeſſory Judgment. Decennalis 
et triennalzs Poſſeſſor Benefccii, non tenetur docere 
de Titule. Which 13 Years Poſſeſſion is. a pre- 
ſumed Right, till the, Poſſeſſor's true Title be 
produced. 3. Poſſeſſion may be defended : 2 
gainſt choſe from whom it flowed not, upon ar y 
Right in the Poſſeſſor, or his Author; but can 
be aſcribed only to that Title by which it did 
begin, in Prejudice of him it was acquired 
from, and to whom it muſt be reſtored. In 
which Caſe the Poſſeſſor cannot change the Cauſes 
of his Poſſeſſion. 4. A Poſſeſſor with a good 
Conſcience, while he is ignorant of any better 
Right to the Thing than his own, enjoys and 
makes his own the F 5 1 gathered, and ſpent 
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by him. A knaviſh Poſſeſſor, who knows that 
he has no colourable Title to what he Poſſeſſes, 
is obliged to reſtore, not only the Fruits which 
he has enjoyed and ſpent, but alſo thoſe which 
a careful Man might have reaped from the 
Subject poſſeſſed. 5. In a Competition con- 
cerning Poſſeſſion and Property, the Queſtion 
about Poſſeſſion is judg'd, before Inquiry is 
made into the Right of Property. 


CHAP. IL 
Of Property. 


ROPERTY is a Right of uſing or 
P claiming any Thing, unleſs the Law ot 

Paction doth hinder. When this Right 
ot diſpoſing of, or claiming any Thing is ap- 
propriated to ſingle Perſons, or to Societies ot 
Corporations (who are conſidered as one Body 
politick) it bears the ſpecial Name of Property. 
When it belongs equally to ſeveral Perſons, 'tis 
term'd a Common, or Commonty, Two Perſons 
cannot have the whole Property of the ſame 
Thing; but there is only one who 1s the true 
Owner. 

Property is divided, 1. Into Civil and Ec- 
cleſiaſtical. 2. Into Moveable or Perſonal, and 
Immoveable or Heritable. 3. Into abſolute and 
limited Property. 
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0 
Of Civil aud E eclefafticcal Property. 


C YI VIL Property is that, which belongs to 
3 Lay-men, or Lay Corporations, ' 

2. Eccleſiaſtical Property is the Patrimony of 
the Church, or the Livings of the Clergy, 
which is called a Benefice: Becauſe it was the 
Etfect of the Bounty and Liberality of ſuch as 
mortified Rents and Poſſeſſions to pious Uſes, + 

3. The firſt Year's Rent of Benefices, called 
Annats, anciently applied to pious and publick 
Uſes, were claim'd by the Pope, as his Pro- 
perty; but could never be exacted in Scotland. 
without the King's Conſent, who got the firſt 
Peny ; and were ſometimes diſpoſed of by the 
Parliament (a) 3 | Xs 

4. Benefices were, 1. Either Regular, or Se- 
cular. Whereof the former belonged to Monks 
and Regulars; and the latter were the proper 
Livings of Church-Men. 2. Benefices were 
either given in Title, or Commendam. He who 
had a Benefice in Title, called Titular, had 
Right. thereto as his own, during his Life, 
with Power to grant Rights of it, and difpoſe 
bf the Rents. Such as had Benefices in Com- 
mendam only, were called Commendatoys. Com- 
mendams were either temporary, or perpetual, 
A temporary Commendam was a void Benc- 
ice, commended to the Care of one, till it was 
F 2 conve- 
(%) Act 4. Par. 3. Q N. | 
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pe 8 


conveniently ſupply'd of a Titular: For the 
Rents whereof, the Commendator was liable 
to hold Compt. A perpetual Commendam 
was, where the Commendator had Power to 
diſpoſe of the Benefice in the fame Manner as 
2 Ticular, and to apply the Profits to his own 
Uſe, during his Litetime. Theſe perpetual 
Commendams were diſcharged in the Year 1466 
(a). But after the Reformation, many Popiſh 
Benefices were conferr'd by the King upon La- 
icks, who had been moſt active in the Reforma- 
tion. Theſe were called Commendators. 
. Benefices conſiſted of a Temporality and 
Spirituality. The Temporality was in Lands 
with other civil Rights and Poſſeſſions: The 
Spirituality comprehended Churches, Church- 
Yards, Manſes and Glebes of Church-Men, 
and Tithes. In the Year 1587, the Tempora- 
lity of Benefices, with many Exceptiens, was 
annexed to the Crown (b). But much of it, 
and alſo of the Spirituality, was before, and 
after, erected into Lordſhips and Baronies. 
Some. Benefices were conferr'd for pious Uſes on 
Burghs Royal, and ſome upon Colleges. 

6. Churches are publick Houſes, erected for 
pe Worſhip and Service, and for preaching 
the Word of God. All Churches, except 

| where the King is Patron, and the menſal 
Churches of Biſhops, are to be repair d by the 
Patron, out of the vacant Stipends (c). 15. * 

| theſe 


e AR 3. Par- 1. Ju. III. (b) A 29. Par. 11. J. VI. 


(e) Act 18, Sell. 1. Par. J. VII, 
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theſe fail, the Burden of building and repairing 
the Church, doth ly upon the Heretors, 'whe- 
ther they reſide in the Pariſh, or not; who muſt 
ſtent themſelves for that Effect. But the Pa- 
tron, or intrometter with the Parſonage Tithes, 
is bound to uphold the Quire; and to pay a 
Third of the Stent impoſed, where the Quire 
is not diſtinctly known from the reſt of the Bo- 
dy of the Church. It the Heretors refuſe, be- 
ing requir'd by the Miniſter and Kirk-Seffion, 
to meet and ſtent themſelves, for repairing the 
Church, the Lords of Seffion will, upon a Bill, 
grant Wartant' ro the Miniſter and Kirk-Seſ- 
hon, to ſtent them proportionably; according 
to the Valuation of their Lands in that Pariſh” 
To the making of which Stent Roll the Here» 
tors muſt be warn d. | 5 
Seats in the Church, built and repaired upon 
the common Expence of the Pariſh, may be 
diſpoſed of by the Kirk-Seſſion, in Favour of 
Pariſhoners, according to their Ranks and Qua- 
lities. Sears which particular Heretors have 
built for their own Uſe, with Conſent of the 
Kirk Se ſſion, or which they have preſcribed a 
Right to 57 40 Years Poſſeſſion, as Part and 
pertinent of their Lands, are at the Heretor's 
own diſpoſal. Where a Seat is poſſeſſed as 
part and Pertinent of Lands, it goes to a Pur- 
chaſer, by a Diſpoſition of the Lands. But 
where the Lab and Seat are poſſeſs'd by 


diſtinct _— the Seat requires to be ſpecial. 
The Patron is privileged to have 
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his Seat in the Quire. In Burghs Royal, the 
Town Council have the Diſpoſal of Seats in 
the Church. lt 2 | 
The Heretors are bound to pay for, and are 
ſtated in the Property of the Bells and Utenſils 
of the Chutch : But the Miniſter ' and | Kik- 
Seſſion may purſue for any of theſe that are ab- 
ſtracted, or taken away. | 5 
Every one muſt have ſome Way to the Church; 
but cannot pretend to any ſpecial Way as the 
neareſt, without proving immemorial Poſſeſſion 
of ſuch a Gate or Paſſage. * © | 
7. The Miniſter has Right, during his In- 
cumbency, to the Church-Yard, 'and may ſhear 
the Graſs on't, for the Uſe of his Horſe, ot 
Cows, and may hinder others : But cannot cut 
the Trees growing there. Heretors of the Pa- 
riſh muſt build and repair the Church Yard- 
Dykes, with Stone and Mortar, two Elns high, 
having ſufficient ' Stiles, or Entries: And the 
Lords of Seſſion nay iſſue out Letters of Hor- 
ning againſt them for that End (a). Church 
Yards can neither be Feu'd, nor ſet in Tack. 
8. A Manſe is a Dwelling-houſe appointed 
for the Miniſter of the Pariſh, The Parſon ot 
Vicar's Manſe neareſt to the Church, was ap- 
yr to the Miniſter ſerving the Cure (6). 
Where there was no ſuch Manſe formerly, Mi- 
niſters provided to Cathedral or Abba) 
Churches were to have one within the Precin 
of the Cathedral or Abbay, unleſs the Prelate 


| or 
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or Feuar appoint them with another as good 
and commodious (a). But if there is no Manſe 
for a Miniſter ſettled elſewhere, the Heretors 
muſt build him a ſufficient Manſe, not exceed- 
ing 1000 lib. Scots, or 500 Merks of Value (6). 
It is uſualto allow half an Acre of Ground for 
the Manſe and Yard. Where there is a com- 
petent Manſe already built, the Heretors muſt 
repair it once ſufficiently at the Miniſter's En- 
try, who is to uphold the ſame, during his In- 
cumbency, and they out of the vacant Stipends, 
while the Church is vacant (c). Liferentets 
are not liable to contribute for the building of 
a Manſe, tho' they are bound to pay for repair- 
ing it. But neicher Building nor Reparation 
affects ſingular Succeſſors. | 
9. A Miniſter's Glebe ſhould conſiſt of four 
Acres of arable Land, or 16 Soums Grals, 
where there is no arable, but Paſture Ground; 
to be - deſigned, in the firſt Place, out of the 
neareſt Lands bplonging to Parſons, Vicars, Ab- 
bats, or Priors; and if there be none ſuch, out of 
any other Church Lands within the Pariſh (d). 
Beſides which Glebe, the Miniſter ſhould have 
a Horſe, and two Cows Graſs, defign'd as the 
Glebe, out of Church Lands. And if there 
be no Church Land, or only arable Land near 
the Manſe, the Heretors of adjacent Land are 
to pay the Miniſter, 20 lib. Scots yearly for his 
F 4 Graſs 
(a) Act 116. Par. 12. 1 VI. ©) AR 2 Parr 4 
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Graſs (a). But no incorporate Acres, where 
the Heretor hath Houſes and Gardens, are to 
be deſign d for Glebe, if he give other Land 
neareſt ro the Church. Miniſters in Royal 
Burghs have no Right to Glebes (b). Unlesz 
their Pariſhes be partly in the Country, Partly 
in Town. - ELSE ET 

To. In Time of Prelacy, Manſes and Glebes, 
with Graſs for Miniſters, were deſigned by the 
Biſhop, Or Miniſters appointed by him, with 
two or three diſcreet Men of the Pariſh (c) 
But now, that is done by the Presbyrery, the 
Moderator whereof gives the Miniſter, or a 
Procurator in his Name, Infeftment in the Sub- 
ject deſigned. Upon which he or his Procuratot 
takes Inſtruments in the Hands of a Notary, et 
of the Clerk of the Presbytery. And the Lords 
of Seſſion, upon a Petition given in by the Mi- 
niſter, with the Act of Deſignation and Inſtru- 
ment, grant Warrant for Letters of Hornin 
to charge the Poſſeſſors of the Lands delignel 
to remove within ten Days. If the Deſigna- 
tion be of old Glebes or Manſes of Parſons or 
Vicars, the 'Poſſeffors' of theſe get no Relic 
off the Heretors of other Church Lands with- 
in the Pariſh. But if other Church Lands be 
deſign'd for the Miniſter, Relief is competent 
to the Proprietors thereof pro rata, off the teſt 
of the Heretors of ſuch Lands: When the 
Veſignation is of temporal Lands, the reſt 8 
N che 
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the Heretors of temporal Lands muſt contribute 
proportionably, for Relief of thoſe whoſe 
Lands are deſigned, 'This Relief is not de- 
bitum fundi, affecting ſingular Succeſſors, but 
only the H-retors for the Time. Tho' Manſes 
and Glebes of Miniſters are more allodial than 
feudal, being given to them by Acts of Parlia- 
ment, without ahy expreſs Holding or Redden- 


do ; they are conſidered as held of the King in 


Mortification. 


11. Tithes are a certain Proportion of our 
Goods and Rents due for maintaining Divine 


Service, called the Patrimony af the Church 


(a). Which Quota bath varied in different 


Countries: Bur generally, tis conſidered, as the 
£ 8 | "i 


tenth Proportion. 

When the Paſtoral Care was divided into Pa- 
riſnes, the Tithes of each Pariſh were ſer off for a 
Proviſion to the Harochus, their particular fix'd 
Miniſter, The Miniſter being either a Parſon or 


Vicar: Hence ariſe a Diviſion of Tithes, with 


Reſpect to the Perſons payable to, into Parſonage 


and Vicarage Tithes. ' Parſonage Tithes are 


tie Tithes of Corn, called Decim? Garbales, 
or, Teind Sheaves, or, the great Teind. Theſe 
belong ro the Parſon, and are the ſame in all 
Places, liable to no Alteration or Extinction by 
Preſcription, or long Cuſtom. ' Vicarage Tithes 
are the Tithes of inconſiderable Things, as 
Lambs, Wool, Cheeſe, Geeſe,” Frnit, Lint, Cc. 
called Decimæ Vicaria, ot the [mall Tithes. 
5 | Theſe 
(«) Act 10. Par. 1. + VE . 
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Theſe belong to the Vicar, and as they came 
in by no poſitive Law, but only by Cuſtom, 
the Subject and Quantity thereof is purely lo- 
cal, diftering in different Pariſhes, and ſome- 
times in different Places of the ſame Pariſh. A 
Right thereto is acquired, modified, and loſt by 
Freſcription of 40 Years, 

The Pope, as univerſal Biſhop, pretending a 
Sovereign Right to all the Revenues of the 
Church, cook upon him to alienate Tithes at 
Random to Monaſteries. He granted alſo Diſ- 
penſations from Payment of them to ſome re- 
ligious Orders, as the Ciftertians, Hoſpitalers, 
and Templars. And tho our Law made it 
criminal to take a Right to Tithes from any 
fave the Parſons, or Vicars, or their Farmers (a), 
Tithes in this Country were frequently mortifi- 
ed ro Cathedral and Collegiate Churches, 
Chappels, Monaſteries, and Nuneries, by the 


Founders and Benefactors; and Pariſh Churches, 


with their Tithes, were often annexed to theſe 
by the Patrons. Many Rights of Tithes were 
alſo made in Favour of Laymen. For preventing 
whereof, a Canon was made (6b) in the Council of 
Lateran, under Pope Alexauder III. in the Year 
1179, whereby the feuing of Tithes to Laymen 
was diſcharged. But Decimæ incluſa nunquam 
antea ſeparate, which, for a long Time, beyond 
the Memory of Man, have always gone along 
conſolidate with the Stock, were ever been ſu- 
ſtained as an Exception, without the Verge N 
| | the 
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the Canon's Prohibition. A Diſpoſition of 
Lands from one having Right thereto cum decimis 
inclufis, carries Right to the Tithes, tho” not 
expreſly mention'd: Bur this doth not hold, 
where Lands and Tithes are poſſeſs'd diverſo 
Jure. It a Tackſ-man of Tithes continue to 
potlcſs after the Tack is out, he will have the 
Benefit of tacit Relocation, which is interrup- 
ted by Inhibition in Parſonage Tithes ſerv'd at 
the Church Door, upon a commiſlary Precept; 
and by either Inhibition, or Citation in Vica- 
rage: After which the Intrometters are liable 
to a Spuilzie. Tithes are not delita fundi, but 
affect only Intrometters. Nor are Tenants, 
who pay a joint Duty to their Maſter for Stock 
and Tithe, liable to the Titular, in ſo far as 
they have paid to their Maſter: But they are 
liable, as others, to the Miniſter for his Sci- 
pend, when payable out of the Tithes. 
Tithes were not annex'd to the Crown, 
with the Temporality of Benefices in the Year 
1587. Bur ſuch as got Monaſteries, &c. erect- 
ed into Lordſhips and Baronies in their Fa- 
your, had thereby Right to Tithes belonging to 
theſe Societies. | NAM 
12, King Charles I. made a Revocation, and 
rais'd Reduction of all theſe Ere&ions, as done 
in Prejudice of the Crown, and orherwiſe null. 
Which produc'd four Submiſſions to the King, 
by the Parties concern'd : One by the Lords of 
Ere&ion, called the General Surrender, another 
by the Biſhops,a third, by ſome particular Ti- 
8 FA e 
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tulars of Tirhes, and a fourth, by the Royal 
Burrows. Upon theſe the King pronounc'd ſo 
many Decreets arbitral, which were ratified in 
Parliament. 1. The Superiorities ot Eccleſiaſti- 
cal Benefices, with the Caſualities thereof, were 
declared to pertain to the King; reſerving to 
the Lords and Titulars of Erection, the Feu- 
Duties, till redeem'd by His Majeſty at ten 
Years Purchaſe (a). But the Reverſion of theſe 
Feu- duties, is now diſcharg'd in Favour of the 
Lords of Erection, and their Aſſigns (6). The 
Superiorities belor ging to Biſhops, and their 
Chapters, or depending Offices (c), and 
alſo their Tithes; now, by the aboliſhing of 
Pielacy, belong to the King. Patrons have 
Right to Tithes not heretably diſponed, with 
the natural Burdens affecting them (d). 2. The 
Tithe was determin'd to be a fifth Part of the 
conſtant Rent, where the ſame is valued jointly 
with the Stock: And that where theſe are ſet 
for diſtinct Duties, the Heretor ſhould. get De- 
duction of a fifth Part of the true Rent of his 
Tithe, thence called the. King's Eaſe. The 
heretable Right of Tithes, when valued, was 
allowed to be bought at nine Years Purchaſe, 
2nd temporary or inferior Rights to be propor- 
tionably cheaper, according to the Continuance, 
and Quality of them (e). Tithes not here- 
tably diſponed, given by Law to Patrons, are 
| | IK redeem» 


a) Act 14, Par. 1. ch I. (b) Act 11. Seſſ. 4. Par. Q. A. 
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redeemable by the Heretors at fix Years Pur- 
chaſe (a). Burt no Tithes can be bought, that 
are either poſleſs'd by Miniſters for their Sti- 
pend (b); or belong to the King by the abo- 
liſhing of Prelacy, ſo long as they remain un- 
diſponed ; or that are appropriated to Colleges, 
Hoſpitals, or other pious Uſes; or that once 
pertained to the Hereror, who diſponed the 
Lands without, or reſerving the Tithes (c). 
3. The King got Right to an Annuity out of 


the Tithes (a), which ſince the Year 1674. 
hath not been inquired after. 


T1 T. Il 


Of moveable, or perſonal, and immoveable or here- 
table Property. 


I. Oreables, or moveable and perſo- 
nal Rights, are thoſe that paſs by 
Succeſſion, to the Owner's Executors, if not 
diſpoſed of by him in his Life, which are cal- 
led perſonal, becauſe immediate Action, or Di- 
ligence for recovering them, lies againſt one's 
Perſon. 1 
2. Immoveable, or heretable Rights, o# 
Things, are ſuch as go to Heirs, whence they 
are term'd heretable. If theſe affect the Sub- 
jects thereof, fo as to defend the Haver, againſt 
his Author's ſingular Succeſſors, they are cal- 
led real Rights. Real Rights are divided into 


Here- 
(% Act 23. Seſ 2. Par. W. & M. (b) A& 30; Ibid. (4 
Act 23. Seſſ. 4. Did. (d) Act 13. Par. 1. ch. I. 
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Heretage and Conqueſt, Heretage is an heretable 
Right, which one enjoys as Heir to his Prede- 
ceſſor. Conqueſt is not only that which one 
acquires by his own Means and Induſtry, but 
alſo, that which is deriv'd to him by Gift from 
his Parents, or others, to which he would not 
have otherwiſe ſucceeded. Upon which Ac- 
count Conqueſt is called Feudum novum. 

3. Some Things are ſimply heretable to all 
Intents and Purpoſes. Such are Lands, Edifi- 
ces, growing Trees, the Surface, and all the 
natural Fruits of the Earth, while unſeparated 
from it, Diſpoſitions, or other Land Rights, 
with a Precept of Seaſin, or Obligement to in- 
feft, tho' not completed by Infeftment, perſo- 
nal Bonds, excluding Executors, Sums appoin- 
ted to be imployed upon Land, or real Securi- 
ty. Yea, a Deſtination by Way of Tailzie, in 
a Bond granted to a Man and his Wife, and 
the longeſt Liver of them two in Liferent, and 
to the Heirs to be procreated betwixt them in 
Fee, which failing, to the Wife's Heirs and Aſ- 
ſigneys, makes it heretable, without either In- 
feftment, or Obligement to infeft. 

* 4. Some Things are ſimply moveable, as Spe- 
cies of Goods, (Heirſhip excepted) Ships, or 
Shares thereof, Bags of Money, Bonds or Tick- 


ets not bearing Annualrent, bygone: Rents of 


Land, Annualrents of all Bonds, and indu- 
ſtrial Fruits of the Earth, whether growing or 
reaped, Clauſes of Relief in heretable Bonds, 
and the Jus Mariti. Again, a Sum may be ſud 
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Natura moveable, and yet heretably ſecured : 
As bygone Annualrents due by Infeftment of 
Annualrent, which Executors may recover by 
an Action of poinding the Ground. 

5. Some Rights are heretable and moveable 
in a different Reſpect. Thus perſonal Bonds 
bearing Annualrent are moveable as to Execu- 
tors, unleſs theſe be expreſly excluded, or the 
Debtor exprefly oblig'd to infeft the Creditor ; 
but heretable as to the Fisk, and the Creditors 
Relict (a). Other Things, as temporary Rights 
or Obligements for a Courſe of Time, vi. 
Tacks, — or other annual Preſtations, 
are moveable quoad the Fisk, and heretable, 
with Reſpe& ro Heirs and Executors. Again, 
Bonds may be heretable as to the Creditor and 
his Heirs, and moveable as to the Debtor, 
ſuch as a perſonal Bond, payable to one and 
his Heirs, excluding Executors. 

6. The Sum in a Bond heretable by Infeft- 
ment, becomes moveable by the Creditor's ob- 
taining a Decreet for Payment, or requiring Pay- 
ment by a Charge, or requiſition. But a Charge 
upon a Bond, wherein executors are cxpreſly 
excluded, will not make the Sum moveable 
Nor will Requifition uſed, or a Charge given 
by a Wife, for an heretable Debt due to her, 
make it moveable. Nor yet do Sums for which 
a Wadſet, or heretable Bond was granted, be- 
come moveable, by the Debtor's configning 
the fame, after an Order of Redemption us'd, 

till 


(2 Act 32. Par. 1. Seſſ. 1. ch. II. 
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till there be a Declaration thereon, or till the 2.1 
Creditor accept of the Conſignation, or inſiſt ¶ perior, 


to get up the conſign'd Money. Altho' a Cre- Mor oth 


ditor by Requiſition, or Charge for heretable ¶ called 
Sums, doth, for the T ime, paſs from his here- Whath' t 
table Security: Yet, whenever he pleafes to paß Mperty, 
from the Requiſition, or Charge expreſly, or ta- ¶ ſome A 
citly, by taking, after the Requiſition, Annual- rect Pre 


rent for ſubſequent Terms, his heretable Right Ia Fee 
reviveth, and is not excluded by interveening to the 
Rights. PTL CLE  Wrhac ot 
7. Taking an heretable Bond of Corrobora- Wiirſt Va 
tion, or adjudging for a_ Sum originally due by Wial's Su 
a moveable Bond, makes it heretable, But MSuperic 
Sums ab initio heretable, may be ſecured by an 3. Fe 
acceſſory moveable Right, as the Gift of the MHoldin: 


Debtor's Eſcheat, or a moveable Bond of Cor- 
roboration, without altering their Nature. 


i 
Of abſolute and limited Property. 


I. 4 Property is, when the Proper: 

ty and full Profits are in the ſame Per- 
ſon, and enjoyed by him independently, with- 
out being liable to pay any Acknowledgement 
for it to a Superior Lord, called plenum Do- 
minium, or allodial Property. Thus are Move- 


ables enjoy'd, and ſome heretable Rights, as Wereſt Fi 
Superiorities veſted in the Sovereign, Churches Nm the 
and Church-Yards. granted 


2. Limi- 


— — — 


ok Ch. 2. Law of Scotland. Tit. 4:, gy. 
11 the 2. Limited Property is, when one, called S 
inſiſt ¶ perior, has the Dominium directum only of Lands, 
Cre- Nor other Kind of Heretage, without the Profit, 
etable ¶ called Superiority; and another, called Vaſſal, 
here - Whach' the Profit only, without the direct Pro- 


perty, called Dominium utile, for Payment of 
or ta · ¶ ſome Acknowledgement to the Superior, or di- 
nual- ¶ rect Proprietor. This limited Property is called 


Right Wa Fee. When the Vaſſal makes over his Right 


ening to the Fee to another, to be held of himſelf; 
What other is called a Sub-vaſſal, to whom the 
bora-¶firſt Vaſlal is immediate Superior, and the Vaſ- 
ue by ſal's Superior is call'd the Sub- vaſſal's mediate 
But N Superior. 2 | 
by an 3. Fees are divided, 1. By the Manner of 
of the Holding. 2. With Reſpect to the Vaſlal. 


8 v# A D'S 17 
Fees diſtinguiſb d by the Manner of Holding. 


L, FES are thus divided. 1. Into Ward, 
Blench, Feu, Burgage, and Mortifi- 
ation. 

I.] A Ward Fee hath its Denomination 
from the Ward of the Vaſſal; the chief Caſualty 
falling to the Superior thereby, viz. a Right to 
the Mails and Duties of his Male Vaſſal's Lands, 
while he is Minor, and his Female Vaſlals 
Lands till her Age of 14. This is the pro- 
pereſt Feudal Right, called Servitium Militare, 


roper- 
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ther Holding doth not appear expreſt in the 
Charter. If the Superior hath tranſacted for a 
liquid Onota, or Annual-preſtation, in Place 
of the-Mails and Duties that fall to him by 
the Ward, the Holding is called Taxt-ward, 
When' a Sub-vaſſal holds Ward of a Ward- 
vaſſal, this is called Black-ward, or Ward up- 
on Ward. | I | 
 [zJ]'A Blench Fee is, when the Vaſſal 
ſtands obliged only to pay an eluſory Duty to 
the Superior tor Acknowledgement, as a Roſe, 
à Peny, or pair of Gloves, Cc. Nomine albs 
firma, in Name of Blench-duty ; and ordinarily 
with this Quality, Si petatur tantum. 
(3.] Feu- holding is, that whereby a Vaſſal 
is bound to pay to the Superior a yearly Sum 
of Money, or Quantity of Victual, &c. Nomine 
Feudi firma, in Name of Feu-duty. This 
Feu-holding is not derived from the old Feu- 
dal Law; but from the Emphyteurical Leaſe, 


or Leaſe for Perpetuity in the civil and com- 


mon Laws; whereby barren Ground is given, 
by the Proprietar, to another, to be poſſeſſed 
for ever, upon Condition of his cultivating and 
improving by Planting and Policy, and paying 
a ſmall yearly Rent or Penſion, called Canon. 
For if no Part of the Feu- duty be paid for 
two whole Years, the Vaſſal loſeth his Feu, 
conform to the Civil and Canon Law (a). Feus 
may be granted by any Perſons of their Proper- 

| | ty, 

(a) Act 240. Par. 13. J. VI. 
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ty. Feus ot the Crown's annexed Proper- 
ty, without a previous Diſſolution in Parlia- 
ment, are null (a). Nor can it be feued out 
after a Diſſolution, with Diminution of the 
Rental (), but muſt be done with an Augmen- 
tation of it (). Prelates could not feu out 
any Part of their Benefices, without Conſent 
of the Majority of the Members of the Chap- 
ter or Convent: Nor inferior beneficed Per- 
ſons any Part of theirs; without Conſent of 
their Patrons. v | 

[4.] Burgage-holding is an Obligation upon 
Burghs Royal, to pay to the King, by their 
Charters of Erection, the Duty of Watching 
and Warding, Cc. not only for their common 
Lands, or other Rights of the Corporation, 
but alſo for Tenements holden Burgage by Par- 
ticular Perſons inteft therein ; the Burgh being 
Vaſſal to the Sovereign, and not the particular 
Burgeſſes. - 

5. ] Mortification is that Manner of hold- 
ing, whereby Colleges, Hoſpitals, or others 
arc bound to pay the Duty of Praces & Lachri- 
nz for Lands, or others mortified to them for 
2 pious Uſe. . . L 

2. Fees are diſtinguiſhed by the Manner of 
Holding, into Publick and Private, or Baſe Fees. 

.] A publick Fee is that, which is given 
to be held of the Giver's Superior. Tis fo 
called from the ſuppofed Notoriety thereof. It 

2 | 18 


(a) AG 240. Par. 15. J. VI. (b) Add 6. Par. 9. N VI. 
) Act 237. Par. 13. J. VI. Act 10. Par. 1. ch. I. 
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is alfo term'd a Right a me, becauſe it is to 
be held a me (the Diſponer) de ſuperiore meo. 

[2]. A private or baſe Fee is that, which 
is granted by a Vaſlal to be held of himſelf 
*Tis ſo called, becauſe latent or lower, and at 
a further Remove from the original Right 
held of the Sovereign, the higheſt Superior, 
than a Fee held of the Diſponer's Superior is. 
It carries alſo the Name of a Right de me, 
becauſe it is to be held de me (the Diſponer) & 
ſucceſſoribus meis. Baſe Fees required Poſſeſſion 
to complete them, for preventing clandeſtine 
and colluſive Rights, till the Lear 1693, when 
Infeftments, whether Publick or Baſe, cloathed 
with Poſſeſſion, or not, were declared prefer- 
able, according to the Priority of the Regi- 
Rration of the Seaſins (a). 


. 
Fees diſtinguiſhed with Reſpect to the Vaſſal. 
EES differenced with Reſpe& to the 
Vaſſal, are 1, Simple and tailzigd Fees: 
2. Fees granted to one Perſon and his Heirs, 


and thoſe conceived in Favour of more Per- 
ſons and their Heirs. 


S E CT. 


Act 13. Sel. 4. Par. W. & NM. 
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Kerl. 
Of fimple and tailxied Fees. 


1, A ſimple Fee is that, which is conceived 
in Favours of one and his Heirs whatſoever, 
that is, his Heirs of Line, who ſucceed by 
Law, 

2. A tailzied Fee is that, which the Owner, 
by exerciſing his inherent Right of diſpoſing 
ot his Property, ſettles upon others than thoſe 
to whom it would have deſcended by Law. 
The Cuſtom of tailzieing Eſtates was handed 
down to us from Normandy; and the Word: 
Tailxie, from the French Tailler, imports a. 
cutting off the lineal Heirs. A Tailzie is 
properly made, by naming ſeveral Perſons to 
ſucceed one after another; as when Lands are 
diſponed to one, and the Heirs of his Body, 
or to his Heirs Male, or his Heirs of ſuch a 
Marriage, which failing, to another Perſon 
named, and to his Heirs of ſuch a Kind; and. 
ſo to a Third, or further, according ro the 
Humour of the Diſponer, as he thinks fit to 
make the Tailzie long or ſhort, The Perſon 
in Favour of whom Lands are tailzied in the 
firſt place, is called The Inſtitute, or firſt Mem- 
ber of the Tailzie; and thoſe ro whom, failing 
him and his Heirs, they are provided to go, are 
called Subſtitutes, or ſecond, third, &c. Mem- 
bers of the Tailzie. Seeing Tailzies divert 

. Sus 
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Succeſſion from the natural and common 
Channel, they are ever ſtrictly interpreted. 

3. Perſons ſometimes grant Bonds, or enter 
into Contracts, whereby they oblige themſelves, 
and their Heirs of Line, to relign their E- 
ſtates in Favour of ſuch and ſuch Heirs of 
Tailzie. Which Bond or ContraR, if gra- 
tuitous, binds the Granter once to Tailzie, tho 
not to continue the Tailzie : But if made for 
an onerous Cauſe, cannot be altered. 

4. Where a formal Tailzie is made, if a Pro- 
prietar do only Subſtitute the Perſons who are 
to ſucceed to him one after another, which 
is called, A ſimple Tailxie: This Deſtination 
may be broke or altered by the Maker, or by 
any of the ſucceeding Members, even tho' In- 
hibition were ſerved thereon. If the Maker of 
the Tailzie oblige himſelf and his Heirs of In- 
tail not to alienate or alter, - neither he, nor 
any of theſe Heirs can do ſo, by 'any volun- 
rary or gratuitous Deed, which may be re- 
duced upon the Act of Parliament 1621, as 
done in Defraud of the Heirs 'Subſtitute, who 
are Creditors by the Clauſe. But the Maker 
of a Tailzie and his Heirs may, notwithſtand- 


ing of an Obligement therein, not to alter or 


alienate, diſpone for a neceſſary onerous Cauſe, 
or the Lands may be adjudged for their Debt : 
Tho' Inhibition us'd upon the Clauſe makes 


all ſubſequent Deeds, even for onerous Cauſes, 


reducible. Sometimes the Clauſes not to alie- 
nate or alter, or contract Debt, are backed with 
n WS S IJ | Clauſes 


Ch. 5 
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Clauſe reſolutive is, a; Proviſion deplaring {a 
Right or Deed to have been null from the 
Beginning, upon the Receiver's doing, or fail- 
ing to perform what is expreſo d, or in ſome o- 
ther Event. When a Tailzie is made with ire 
ritant and reſolutive Clauſes: inſerted in. thę 
Procuratory of Reſignation, Charter, and Pre- 
cept of Saſine, that it ſhall not only be unlaw- 
ful to the Heirs to ſell, anailzie, or diſpone, 
or contract Debt, or do any other Deed here- 
by the Lands may be adjudged dr evicted from 
the other Subſtitutes in the Tailzie, or the 
Succeſſion fruſtrated ; but alſo, that the Deeds 
of Contravention ſhall: be null; and that the 
next Heir of Failzie may purſuęe Declarator 
thereof, paſſing by the Contraveener without 
repreſenting him, and ſerve Heir to the Perſon 
who died laſt infeft in the Fee, and did not 
Contraveen. This Tailzie being judicially aur 
thorized of Courle by the Lords of Seſſion, 
and recorded in the Regiſter ot Tailzies, and 
the irritant Clauſes repeated in all after Con- 
veyances of the tailzied Eſtate to any of the 
Heirs of Tailzie, the Tailzie is: real and ef- 
fectual, both againſt the Contraveener and his 
Heirs, and againſt their Creditors by Appriſing 
or Adjudication, or other Titles (a). Again, 

G 4 | the 

(«) Act 22. Seſſ. 1. Par. N VI. 
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the omitting to repeat the irritant Clauſes in 
ſubſequent Conveyances to any. Member of 
the Tailzie, imports a Contravention againſt 
the Omitter and his Heirs, to make the E. 
{ſtate fall to the next Heir of Tailzie; but 
not againſt Creditors and ſingular Succeſſots, 
contracting bona Fide with the Perſons. who 
Mood inſeft in the Eſtate without any Irritancy 
or reſolutive Clauſe in the Body of his Right 
(a). A Deed done by a Member of Tailzie, 
before the Succeſſion fell to him, doth not im- 
port an Irrirancy. 

5. If a contraveening Member of Tailzie is 
eut off by a Declarator+ of Irritancy, all the 
Heirs of his Body are thereby excluded: But, 
if the Contraveener's Son was nominatim ſubſti- 
tuted in the Tailzie, the Son would ſucceed, 
tho' the Father be cut off. 

6. When a Tailzie is made with Clauſes irti- 
tant to certain Heirs ſucceſſively ; All which 
failing, to return to the Diviſor's Heirs and 
Aſſigns whatſoever: Theſe Heirs and Aſſigns 
in the laſt Termination, are not, upon the Re- 


turn of the Fee to them, failing the Inſtitute 


and other Subſtitutes, affected with the. Irri- 
tancies. For then the tailzied Fee becomes 
ſimple. T 

7. When a Tailzie doth not terminate in 
Heirs whatſoever ; and all the Heirs therein 
ſpecified do fail, the Fee ſhould not fall to the 
King or other Superior, as ultimus Hare, 
While 
(a) Act 22. Seſſ, 1. Par. J. VII. f 
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while any Perſon can make up a Title thereto, 


as Heir of. Line; tho' it was once otherwiſe 
decided (a), Which rigorous Deciſion, direct- 
y eroſſing the Deſign of the Maker of the Tail- 
zie, and forfeiting a Man for the Error and 
Omiſſion of a Notary or Writer, to inſert the 
Clauſe ; which failing, to ſuch a Perſon's Heirs 
whatſoever, hath been juſtly diſapprov'd as ano- 
molous, by our greateſt Lawyers. 

$. A Tailzie is broke, by the Maker's re- 
ſerving a Faculty to alter or innovate, at any 
Time in his Life, & etiam in articulo mortis. In 
which Caſe, if the Tailzie be made in Favour 
of a Stranger, .or one who is not alioqui Suc- 
ceſſurus, the Maker may alter upon Death- 
bed : But, if one hath conceived a Tailzie in 
Favour of his Heir at Law, who would ſuc- 
cced, tho* it had not been made, he cannot 
divert the Succeſſion by any Deed on Death- 
bed, notwithſtanding the Reſervation to alter 
in Articulo mortis. A Power reſerved to alter 
at any Time in the Life of the Maker ot the 
Tailzie, without the Addition, & in Articuls 
mortis, implies only, that he can do ſo in Liege 
Pouſtze. | 

9. The Effect that Forfeiture of an Heir 
of Tailzie, hath, with Reſpe& 'to Subſtitutes 
claiming after him, is ſet forth in another 
Place (b), 


SECT. 


(a) July 1688, Tenant contra Tenant, and the L. of Drum. 
(6) Vid, Part III. Book I. Ch. 3 * N ; 
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Of Fees granted to one Perſon and his Heirs, and 
* thoſe conceived in Favour of more Perſons and 
their Heirs, | 


51 

WE have in Scotland, not only Fees of Lands 
and Heritage, but alſo Fees of Money or Debts, 
called Feoda Pecuniæ vel Nominum Of both 


which, by Reaſon of their Affinity in the ge- 


neral Analogy of Law, I fhall here diſcourſe. 

Fees are granted to more Perſons, either 
jointly, called conjunct Fees, or ſubordinately. 
Conjunct Fees are conceived. either in Fa- 
vour of Strangers and their Heirs, or to a Man 
and his Wife, and their Heirs. | 

1. Where Fees are granted to two or more 
Brothers, or Strangers jointly and their Hears, 
all are Fiars cqually, or for their Proportions, 
and pofleſs the Fees pro Indivifo, till a Divi- 
ſion thereof be made to them, by the Action 
Communi dividundo. If a Bond be conceived 
imply to Perſons in conjun& + Fee, and the 
Heirs of one of them; the Perſon to whoſe 
Heirs the Sum is provided, is regularly un- 
derſtood to be Fiar. But this Rule holds on- 
ly preſumptively, and may be overballanced by 
ſtronger Preſumprions : As, when a Father 
takes Security in Lands to himſelf, and his Son 
nominatim, and the Son's Heirs, the Father is 
Fiar. Where there are divers Degrees of Sub- 
ſtitution of the Heirs of ſeveral Perſons, the 
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Perſon whoſe Heirs are firſt in the Inſtitution 


or Subſtitution, is Fiar; and both theſe his 


own Heirs, and the others ſubſtitute after them 


in ſecundis Tabulis, are Heirs of Proviſion to 


that Fiar. þ * ths 

2. When Lands are diſponed, or Sums of Mo- 
ney payable toa Man and his Wite in conjun& 
fee and Liferent, and their Heirs; or their Heirs 
in Fee; the Husband is Fiar, and the Wife's 
conjunct Fee reſolves only in a Liferent: Which 
Interpretation of Law is founded upon the 
Husband's Prerogative and Dignity of his 
Pcrſon, ro whom the Wife is ſubje&ed, as her 
Head. Lea, a Clauſe in a Bond bearing a 
Sum to have been borrowed from a Man and 
his Wife, and making it payable to the longeſt 
Liver of them two in conjunct Fee, and to the 
Heirs gotten between them, or their Aſſigns; 
which tailing, to the Heirs and Aſſigus of the 
alt Liver, makes the Husband Fiar, and the 
Wite Liferenter, albeit ſhe be the laſt Liver. 
But this Preſumption, of the Man's being Fiar, 
may be taken oft by a ſtronger contrary Pre- 
ſumption, where it is evident that the Fee was 
the Wife's, and a Liferent only deſigned for 
the Husband. As, if an Heireſs ſhould, with- 
out any onerous Cauſe, reſign an Eſtate fallen 
to her after her Marriage, in Favour of herſelf 


and Husband, the longeſt Liver of them in 


corjunct Fee, and their Heirs, and thereupon 
both of them be infeft ; the Wife would be 
ole Fiar, and the Husband Liferenter * 
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Or, if the Reverſion of Lands belonging "Wipe 


tably to the Wife, were taken to her Husband 
and her, and their Heirs; the Wife's Hein 
would exclude the Husband's. And, where 
a Sum is provided to a Man and his Wife, 
and their Heirs of the Marriage, which fail- 
ing, to the Wife's Heirs and Aſſigns ; ſhe is 
Fiar : Becauſe, none other than the Fiar can 
aſſign, 177055 

3. A Right to Moveables, conceived in Fa- 
vour of a Man and his Wife, and their Heirs, 
muſt divide betwixt both their Heirs, who ſuc- 
ceed equally thereto. 


CHAP. III. 


The general Ways of acquiring Right to Things, 
conſiſting of Property and Poſſe ion. 


Right to Things is acquired to one. 
A 1. By his Fact and Deed called Occu- 
pancy. 2. By Acceſſion to what al- 
ready belongs to him. 3. By the Deed of another, 
1. Occupancy is One's taking Poſſe ſſion ot 
Things belonging to no private Perſon, by 
Hunting, Fowling, or Fiſhing in Places where 
he hath Right to do ſo ; or, by finding a Thing 
loit, whereof the true Owner doth not appeat 
to claim it, after all Diligence uſed to diſcover 
him by Proclamation. 3 
2. Acceſſion is the acquiring Right to an 
acceſſory, by being Proprietar of the princi- 
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pal Thing. . Acceſſion is either natural, or arti- 
ficial. Natural Acceſſion is either Procreation, 
whereby the Birth of Female Creatures that 
belong to us, are ours, according to the Rule 
Partus ſequitur ventrem ; or Alluvion, which is 
the inſenſible Accrerion of Earth to Ground, 
bordering on a River, by the Force ot the Wa- 
ter. Artificial Acceſſion 1s the adding one 
Perſon's Thing to another's, In which Caſe, 
that which is added for the Sake of the other, 
as Ornament upon a Garment, or iz Dubio, 
that which is of leſs Value, is reputed acceſſory, 
and follows the Principal : So, as the Owner 
of the former mult yield up the Poſſeſſion to the 
Proprietor of the latter. But he, who thus 
acquires the Property of other Mens Mate- 
rials, is liable to the Owner, in ſo far, as 
he is a Gainer. Again, Buildings belong to 
thole, who are Maſters of the Ground on 
which they are built. But, a Recompence is 
allowed to the Builder for his Work, and Ma- 
terials that accrue to the Ground, in ſo far, 
as the ſame is profitable to the Heretor of the 
Cround, by affording him a greater Rent for 
3 | 

3. A Right to Things, is acquired to one 
by the Deed of another, either in Immoveables, 
or Moveables. Immoveables are acquired by 
real and hefetable Rights, partly veſted in 
Vaſlals, partly in Superiors. Moveables are 
acquired by Obligations and perſonal Rights. 
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An original Charter is that, whereby a Fee A C 
is firſt conſtituted. 1 2 1. The 
A Charter by Progreſs, is a renewed Diſpo- Tenend. 
ſition of the Fee. Such is either voluntaty, landice 


as a Charter upon Reſignation, and a Charter 
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of Confirmation; or neceſſary, which the 
Superior can be forced to grant, as a Charter 
in Obedience to a Charge ao Appriſing 
or Adjudication. 

A Charcet of Reſignation 1s granted npon the 
Vaflal's reſigning his Property, in the Hands 
of the Superior ad perpetuam Remanentiam, or 
in Favorem (a). . 

Charters of Confirmatian are thoſe, that ra- 
tily Rights formerly made to Vaſſals, by their 
Superiors, or by the Vaſlals to ſome other Per- 
ſons. Charters confirming Rights granted by 
Vaſlals, are either Charters of Confirmation 
of oublick Rights, or Charters confirming baſe 
Rights. 

In ſome Charters by Progreſs, a Clauſe de 
Nwvodamus, uſeth to be inſerted, which diſ- 
pones the Fee, as by an original Right, and 
hath the Effect thereof. Tis extended to the 
utmoſt againſt Subject Superiors: And againſt 
the King, ro ſecure the Property from being 
evicted by Nullities, Fotfeiture, Recognition, 
Purpreſture, Diſclamation. But it doth not 
exclude any Caſuality burdening only the Pro- 
perty; as Ward, Marriage, Nonentry, and 
Liferent Eſcheat, unleſs the ſame be particu- 
larly expreſſed. 

A Charter conſiſts ordinarily of ſix Parts. 
1. The Narrative. 2. Diſpoſitive Clauſe. 3. 
Tenendas. 4. Reddendo. 5. Clauſe of War- 
landice. 6. Precept of Seaſtn. 

x. The 


(a) Part III. B. 1. Ch. 1. Sect. Is 


* 12 Part Il. Inflitates of the Book 1, 


1. The Narrative contains the ſpecial Cauſe 
for which it is granted. The Reaſon moving 


to grant a Charter, is either Love and Favour, 


which is called a lucrative Cauſe ; or a Price, 
or good Deeds, or valuable Conſideration, 


which is term'd an onerous Cauſe. 


But, tho' 


no Cauſe be expreſsd; or, tho' the Cauſe in- 
ſinuated be not true, the Charter is good. 

2. The diſpoſitive Clauſe mentions what is 
diſponed. Regularly the Charter gives Right 
to nothing, but what is, at leaſt, implied in 
this Clauſe, tho' inſerted in other Parts of the 
Charter. The Parts of Lands diſponed, are all 
expreſs'd in bounding Charters, ſo called, be- 
cauſe they mention the Marches of what is 
diſponed. In other Charters, Lands of a cer- 
tain Denomination are mentioned, and ſeveral 
particular Parts thereof known, only by the 
Neighbourhood, or by March-ſtones, are 
couched under the Words, with Parts and Per- 


tinents. 


3. The Tenendas in a Charter is, a Clauſe 
expreſſing of what Superior the Lands, &. 


are to be held; ſo called from the firſt Words 
. thereof. Which, if it contain any Thing not 


in the diſpo 
Right to it. 
4. The Reddendo is 


* 


ſitive Clauſe, gives the Vaſſal no 


, that Clauſe bearing what 


the Vaſſal is to do, or to pay the Superior: 


So called from the firſt Word thereof: The va- 


rious Conception of this Clauſe, gives Riſe to 


the Difference of Holdings. 
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0 he Clauſe of Warrandice is that, whete- 
by the Granter of the Charter obligethi him 


{lf ro warrant or make good the Thing grand 


ted to the Receiver. Which is a 
Clauſe both in perſonal and real Rights. 
Warrandice is either perfonal or real. 
[1.] Perſonal Warrandice is, an Obligement 
to warrant perſonally. Of this there ate ſeveral 
Kinds, 1. Warrandice from the Guärantee's 
future Deeds, called fimple Warrandice. 17 
Warrandięe from Fact and Deed, which is; 
that the Guarantee hath not done, nor ſhalt: do 
any Thing prejudicial to the Right warranted; 
. Abſolyte Warrandice, that is Warrandice at 
all Hands, and againſt all Mortals. Perſonal 
Warrandice is either expreſſed or implied. 
Warrandice is implied or underſtood, ac- 
cording as the Deed is onerous or gratuitous; 
ln gratuitous Deeds, ſimple: Warrandice from 
future voluntary Facts is implied. An adequate 


dice, tho' no Warrandice be expreſſed. *. 


. 
* 
” * — 


(a.] Real Warrandice is, when Infeftment 


ther. int, e nenn 
(3.] The Effect of Wartandice is, That if 
the Thing warranted be evicted, the Perſon 
from whom it was evicted, hath Recourſe a- 
Eainſt the Guarantee, by an Action of War- 
randice for making up the Loſs. To found 
which Action, when any Suit is moved for 
tricting the Right 1 Intimation * 


onerous Cauſe infers always abfolute Warrane 


in one Tenement is given in Security of ano» 
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be made to the Ferſon liable in Watrandice 
that he may defend, if he had any relevant 
Defence againſt Eviction. Abſolute Watran- 
dice is never extended to. future Statutory 
Laws, but incurred only by Eviction for 4 
Cauſe anterior to it. Such — in Aſ- 
ſignations imports only, that the Debt is 
truly due, and not that the Debtor is Sol- 
vent. No Warrandice takes effect, where Di- 
ſtreſs and Eviction happen thro! default of the 
Party: warranted; In Charters granted by the 
King, as ſupreme Superior jure coronæ, (which 
are gratuitous) | Warrandice hath no Effect 
But in Charters of Lands, which are no Patt 
of the Crown Revenue, or annexed. Property, 
His Majeſty aritur jure priuvato. 

2. The Precept of Seiſin is a Command by 
the Superior to his Baillie, to give Seiſin to 
the Vaſſal, or to his Acturney. Which may 
be given not only to the Obtainer of the Pre- 


dept, but alſo to his Heir or Aﬀigney, as 
ran- 


well after, as before the Death of the 


ter of the Precept, or Party to whom it was 


granted, or both (a). 


Charters granted by Subaltern Superiors, 
may bear a Clauſe of I be record- 


ed only in the Books of Seſſion ((). 
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T1T. U. 

| ; Of Seiſins. | 
1. Eiſin is Delivery of Poſſeſſion of the 
Subject contained in the Charter, by 
the Superior, or his Baillie, to the Vaſſal, or his 


Acturne y,; upon the Ground of the Fee. Whieli 
is done by delivering the proper Symbols, as a 


little Earth and Stone, for Land; the Clap and 


Happer, for a Mill; a Sheaf of Corn, for Tythes; 
2 Net, for a-Fiſhing ; a Penny Money, for an 
Annualrent, &c. in Preſence of a publick No- 
tary and two Witneſſes, upon which the 
Vaſlal takes Inſtruments in the Notaries 
Hand, who extends a Writ, called An Inftru+ 
ment of Seifin. But Seiſin within Burgh 
ſhould be given by the Baillies and common 
Clerk of the Burgh (a9. 
2. When this ſymbolical Poſſeſſion is given 
by the Superior himſelf, or in his Preſence by 
his Baillie, tis called Sei ſin propriis manilus. 
3. Inſtruments of Seiſin taken in the Coun- 
try, muſt be recorded in the genetal Regiſter 
at Edinburgh, or in the particular Regiſter of 
the Shire, Stuartry or Regality where the Lands 
ly (6), and Seiſins, given within Burgh, in the 
Town-Clerk's Books (e), within 69 Days after 
the Date thereof ; otherwiſe, they are null, in 
* H 2 Pre- 
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Prejudice of ſingular Succeſſors acquiring Po- 
ſterior Rights, and effectual only againſt the 
Granter and his Heirs. D 

4. The Superior, if a Subject, is ſtill infeſt, 
as well as the Vaſſal, in the Land it ſelf, with- 
out mention of the Superiority, which is only 
a conſequence of his granting the Fee.. But 
the King wants not to be infeft. For His Ma- 
jeſty is infeft, jure Coronæ, in all Lands, and his 
being King, is equivalent to Infeftment. 

5. Seifin, being only the Aſſertion of a No- 
tary, proves not, unleſs the Warrand thereof, 
mediate, or immediate, be produced, as the 
Diſpofition or Precept whereupon it proceed 
ed. But none are obliged to produce Precepts 
of Seiſin after 40 Years Poſſeſſion (a). Seiſin 
by a Superior to his Vaſſal, or by a Husband 
to his Wife, for a ſuitable Proviſion, is ſuſtained, 
without any Warrand under the Granter's 
Hand, in a Competition with his Repre- 
fentatives. A Seiſin is a ſufficient Title a- 

ainſt Tenants at- the Inſtance of their Ma- 
er known to poſleſs. 
The Fee being thus ſtated by the Superior 
in the Perſon of his Vaſſal, by Charter and 
Seiſin; It falls next to be conſidered, what the 
Vaſſal gets thereby, and what remains with, 


and belongs to the Superior, called, The Superi- 


rity, and Caſualities thereof. 
5 CHAP 
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CHAP. II. 


Of the Right eſtabliſbed in the Vaſſal's Per- 
Jon by Charter and Seiſiu. 1 


EGULARLI the Vaſſal hath 
Right to nothing, except what 
is, at leaſt virtually, included in 

the diſpoſitive Clauſe of the Charter. For 
underſtanding whereof it is to be obſerved. 

1. That ſomethings cannot at all be alienat- 
ed by the King, as the annexed Property, and 
thoſe publick Nights called Regalia Majora, 
viz, The Power of making War and Peace, 
creating Magiſtrates, naturalizing Strangers, 
legitimating Baſtards, and remitting Crimes. 

2. Other Things the Soyereign can diſ- 
pone only by expreſs Grant; and when ſo diſ- 


poned to a Subject, can only be paſſed over in 


that Manner by him to another. Such are, 1. 
Some Regalia, as Mines of Gold and Silver, or 
fine Lead (a), Treaſures, the Privilege of kil- 
ling Swans, and Right to Eſcheats, 2. Union 
and Erection. 


Union is a Clauſe in the King's Charter, 


uniting expreſly in one Tenement Lands lying 
diſcontigue, or contiguous Tenements of ſeve- 


ral Kinds or held of different Superjors, that 
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for taking Seiſin be appointed, that muſt be 
obſerved ; and if no Place be mentioned, Sei- 
ſin may be given upon any Part of the united 
Lands. | | W 1 - if 
Erection is the King's erecting Lands and 
other Things, into the Dignity of a Barony, 
which implies Union, tho” not expteſs d. 
No Subject can make ſuch Union or EreRi- 
on, but only the Sovereign, either in an rigi- 
nal Charter, or by Confirmatien of a Vaſlal's 
Charter of the Lands and Tenements; which 
doth not alter the Juriſdiction of the Shire, &. 
where the Lands united or erected ly. Union 
or Erection 1s not diflolv'd by the Vaſlals alie- 
nating part of the Lands to be held of the 
Superior, but the Part diſponed only is diſ- 
ſolv d. The Privilege of a Barony is not com- 
municable by any Subaltern baſe Rights and 
Infertments; tho the Union implied therein 
may be ſo communicated. 1 
3. Some particulars are, tho' not expreſs'd, 
virtually carried in a Charter. The Clauſe 
with Parts and Pertinents in the Charter of a 
arony, comprehends civil Juriſdiction and 
lood-wits, or leſſer Crimes, Fortalices, ſuch 
as the King's Caſtles in the keeping of Con- 
ſtables, Forreſts, Salmond- fiſhing, Mills, and 
the Privilege of ſetting up Hoſtelries. Such 4 
Clauſe in ordinary Charters, comprehends e- 
very Part of the Lands 'diſponed 4 Celo ad 


Centrum, particularly Wood and Coal, with all 


Things accuſtomed to follow the Lands, ex- 
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cept what is reſerv'd by Law ot Paction: As 
Mannor Places for Habitarion or Conveniency, 
Barns, Stables, and Lands; or other Things 
poſſeſſed, as Pertinents for the ſpace of 40 Yeats, 
tho not contiguous. One, having a bounding 
Charter, cannot - preſcribe a Right to any 
thing without the Boundary, as Part and Per- 
tinent of Lands contained therein: But Pre- 
ſcription may adj ect what is within the Boun- 
ding, to another Tenement, as Part and Per- 
tinent thereof. | 1 5 
4. The Vaſſal hath not only Right to what 
the diſpoſitive Clauſe entitles him to directly, 
but alſo to ſeveral Powers inherent by conſe- 
quence in the Right of Property, as to diſpoſe 
ot the Subject diſponed, tedeemably or irre- 
deemably, to burden it with Services, ſet 
Tacks thereof, put in and remove Tenents, 
cc. according to Law. 24 | 


e 
7 2 Superiority, and the Caſualities 


there 


Superior may purſue Reduction and 
Improbation againſt his Vaſſals, or o- 

. thers claiming under them, who will 

be forced to produce their” Rights otherwiſe 
they will be tedueed and improven, © He needs 
not inſtruct his Right to the Superiority in a 
Proceſs at his inſtance, againſt Vaſſals who 
H 4-72-57 55% ferivs 
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derive their Infeftment from him: But the 
Vaſſals muſt either acknowledge it, or diſclaim 
him upon their Peril. He hath for the Duty 
and Service contain'd in their Reddendo's, not 
only perſonal Action againſt the Vaſſals, but 
alſo real Action of Poinding the Ground 2. 
gainſt Gngular Succeſſors. But he cannot claim 
annual Services, or any Conſideration for them, 
unleſs theſe be required yearly in due Time. A 
Superior is not oblig'd to receive Vaſſals up- 
on Reſignation, or by Confirmation: But he 
is bound either to receive Apprifers or Ad- 
jugers, 4s his Vaſſals, upon Offer of a Charter 
with a Year's Rent, or to pay the Debt, and 
take the Land to himſelf (a). No Superior 
can interpoſe another betwixt him and his 
Vaſſal, ro make that other his immediate 
Vafal. 5 „ Ne ew 6 
Some Caſualities of Superiority are common 
to all Manner of Holdings; othets are com- 
mon to moſt of Holdings; and a third- Sort 
are appropriated to particular Fees. 5 


Ht: . 
Caſualities of Superiority common to all Holdipgs 
1,77] \Heſe arg ſuch as carry the Right of 


the Fee it (elf back to the Superior, 
and are called Recignition in general, viz, Dil- 


clzmation and Puryreſture, 2 
2 Ad 37. Par. 55 7. III. | 
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- the 2. Diſclamation, is a Vaſſal's wilful and open 
lain MW denying his Superior to be his Superior. This 
Duty is done either verbally in Judgement, or really 
nor out of Judgment, by taking a Charter from 
another Superior. But any probable Ground 
of Ignorance will prevent this Fopteiture's 
taking Effect. A Superior diſclaim'd in a Suit 
at his Inſtance, againſt a Perſon as his Vaſſal a 
for many Caſualities of Superiority, hath it ia 
his Option, either to admit his Diſclamation, 
and take his Advantage thereby, or to inſtru 
his Title and proceed in the Action; but he 
cannot do both, "_ ; 


3. Purpreſture or Purpruſjon, is the Vaſſal's 
uſurping or encroaching upon the Superior's 
known uncontroverted Property. | 

4. Upon either of which two Grounds of 
Diſclamation or Purpruſion, the Superior may 
challenge the Property of the Fee as his own,in 
2 Declarator of general Recognition, * 


11 T. 1, 
Caſualities common to moſt of Holdings: 


T Heſe are ſuch as entitle the Superior to 
the Profits of the Fee for a Time, viz. 
Non Entry, Relief, and Liferent Eſcheat, 
which I ſay are common to molt of Holdings, 
becauſe they don't take place in Burgage ot 
Mortification ; in Reſpe&, the Vaſſal there, be- 
ing a Society or Corporatzon, never dies, ne 
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ſo can neither be liable to Non-Entry, nor 
Liferent-Eſchear. N 


err 
Non- Entry. 


I. Orentry is a Caſuality, by which 3 
| Superior has Right to the Mails 
and Duties of the Vaſlal's Lands, when the 
Fee is void through his deceaſe, and his Heirs 
neglect to Enter thereto, when he might, and 
ſhould do it ; or void by Reduction of the en- 
ter'd Vaſlal's Right. 
2. The Superior, or his Donatary cannot 
enter to Poſſeſſion of the void Fee, till he ob- 
tain a general Declarator of Nonentry. But a 
Superior in Poſſeſſion by Ward of his Vaſſal, 
may continue his Poſſeſſion, without Declara- 
ror, for three Terms ſubſequent to it, upon the 
Account of Nonentry, if the Vaſſal don't en- 
ter ſooner. Before Citation in the general De- 
larator, the Superior gets only the retoured 
wy (a) in Lands holden Ward or Blench, and 
the Feu- Duty in a Feu Holding; and the Blench, 
or other Duty in an Infefrment of Annual- 
rent (b). After Citation, the full Rent of the 
Lands, or whole Annualtent, in an Infeftment 
of Annualrent, is due to the Superior, whether 
the Holding be Ward Blench, or Feu. Bur this 
Claim to the full Rents being unkgyourable, 
ee e 


(«) Vid, Part II. B. II. Ch. 3. (þ) Act ga. Seſſ. 2. Pats 
1. & N. 2 NT 
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any probable Ground for excuſing the Vaſſal 
from Contumacy, in not entring to the Fee, is 
ſuſtained to reſtrict the Nonentry to the retour- 
cd Duties after Citation, Nonentry ſubſequent 
to Ward, carries only the retoured Duties, till 
Declarator, it the Superior, or his Donatary, 
was not in Poſſeſſion by the Ward; and the full 
Mails for three Terms ſubſequent to the Ward, 
it he was in Poſſeſſion, and the Heir continue 
ſo long unentred. During theſe three 'Verms, 
which comprehend the Year of Relief, Nonen- 
try is of the Nature of the Ward: And after 
expiring thereof, the Superior hath Right only 


to the retoured Duty, till Declarator. 
ob- 3. Nonentry is excluded. 1. If the Fee be 
ut a ll, by a conjunct Fee, referv'd Liferent, or 
ſal, other real Rights, 2. Tis excluded by the Su- 


perior's Confirmation of an Infeftment to the 
Vaſlal, by his Predeceſſor, to be holden of the 


Objections againſt ir, 4. Three ſubſequent 
deiſins, granted voluntarily to three Heirs ſuc- 
ceſſively, import an exoneration from any ante- 
rior Claim of Nonentry. 5. The Superior's 


upon Precepts out of the Chancery, is a good 
Exception againſt Nonentry. | 
But Noneatry is not barr:'d by Tacks ſet by 
the Vaſſal, nor by a Charter or Precept granted 
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Superior, © 3. Courteſy and Terce are ſufficient 
contumacious Refuſal to infeft the Vaſſal's Heir 


by the Superior, till Infeftment follow thereon. | 
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—— 


18 E C T. II. 
Relief. 


RELIEF is that Acknowledgement the 
Heir pays to the Superior, for entring him az 
lawful Succeflor to the laſt Vaſſal. hich, in 
Blench, or Freeholdings, is only the Double of 
the Blench, or Feu- duty; in Ward Fees, the 
full Rent of the Lands, when the Superior is in 
Poſſeſfion at the Vaſſal's Entry, and only the 
retoured Duty, if he be not then in Poſſeſſion, 
Relief is not preſumed to be remitted by the 
Superior's entring his Vaſſal. And when due 
to the King, cannot be gifted (a): But is ſtill 
exacted in Exchequer, tho gitted. It is not 
only debitum fundi, but alſo affects the Vaſlal 
perſonally, who takes out the Precept for in- 
tefting himſelf, tho' he never take Infeftment 
thereupon, | 8 


8 E Cr. ii. 


Of Eſchear. 


ESCHEAT, in general, ſignifies any Con- 
fiſcation of one's Property; pur our Law re- 
ſtriẽts it to Moveables and Liferents, whence 
we have the Terms of ſingle and Liferent Eſ- 
cheat: Of both which (tho the latter only 
falls within the deſign of this Section) I ber 
* here 


. (4 AR 73. Par. 11. J. VL 


Ch. 3. 


here tr. 
ariſing | 
I, Ol 


able Ge 
a Perſo! 
Debt, « 
the Tar 
acquire 
be rela 
the Rel 
within 
with tt 
Hornin 
to the 
the Re 
quoad 
and w 
falling 
or here 
Bonds, 
Liferet 
veſted 
ſingle 
ries hi: 
Superi 
Horn. 


perior 
Rebel 


(4) V 


kk I. Ch. 3. Law of Scotland. Tit. 2.93. 128 
here treat, becauſe of their Contingency, and 
ariſing from the ſame Foundation. 4 

7 Single Eſcheat is a Forfeiture of all move- 
able Goods and Debts belonging, or owing to 


t the 


a Perſon denounc'd and regiſtred at Horn for 


im 2; Debt, or Performance of a Deed or Promiſe 
ch, in che Time of the Denunciation, or that he ſhall 
ble of acquire within Year and Day thereafter, till he 
„the be relaxed. Which fall to the King, unleſs 
ris in the Rebel, or Outlaw live, and be denounc'd 
ly the within a Regality, whereof the Lord is infeft 
-Mon, with the Privilege of ſingle Eſcheats falling by 
y the Horning; in which Caſe, the Caſualty belongs 
n due to the Lord of Regality, who hath Right to 
is fill the Rebels Goods and Gear that are moveable 
is not gu Fiſcum (a), whereſoeyer, both within 
Vaſtz and without the Regality. The Moveables 


or in- 
ment 


falling under ſingle Eſcheat, are Rents of Lands, 
er heretable Bonds, Clauſes of Relief in ſuch 
Bonds, Tacks not for Life, and Aſſignations to 
Liferent Tacks. Jus Mariti, and any Liferent 
veſted in a Wile, falls under her Husband's 
ſingle Eſcheat. A Superior's ſingle Eſceat car- 
ties his Vaſſal's Liferent Eſcheat fallen to the 
Superior, before he was Year and Day at the 
Horn. Literent Eſcheat, or any other gifted 
Caſualty, falls under the Donatarie's ſingle 
Eſch eat. 3 

2. Liferent Elcheat is a Forfeiture to the Su- 
perior of all  Liferent Rights belonging to a 
Rebel, or Outlaw, who hath continued 7 5 


0 Vid. Sup - B. I. Ch. Ti 8 5 * 
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and Day at the Horn unrelaxed or looſed, for x 
civil or criminal Cauſe, he being reckoned civi- 
liter mortuus. Which takes Effect from the De- 
nunciation. Some of which Liferent Rights 
fall to the lawful Superior, whether, the King, 

r a Subject; others to the King, Jure Corona. 
Law gives to the Superior, not only the Mails 

and Profits of all heretable Rights of Property, 
or Liferent, veſted in the Rebel's Perſon by In- 
feftment, during all the Days of the Outlaw's 
natural Life (a); but alſo the Profits of Lands, 
wherein he might have been infeft as apparent 
Heir, if he enter at any Time thereafter ; and 
ſome heretable Rights, which. by their Nature 
require no Infeftment, as Courteſy and Terce. 
Albeit where a Superior becomes Outlaw after 
his Vaſſal's Eiferent Eſcheat had fallen to him, 
the Vaſlal's Liferent would come under the Su- 
17 ſingle Eſcheat: Yet the Superior's 

iferent Eſcheat Carries the Liferent Eſcheat 
of his Vaſſal, accruing ro the Superior, al- 
ter he had been Year and Day at the Horn. 
The King has Right to, as bona vacantia, the 
Liferent Eſeheat of Miniſters, comprehending 
the Profits of their Manſes and Glebes, during 
their Lifetime, or Incumbency ; the Liferenc 
Eſcheat of heretable Rights in the Perſons of 
Purchaſers, that require to be completed by In- 
feftment, as Bonds, Contracts, Diſpoſitions, if 
Infefrment hath not paſt upon them; Liferent 
Tacks of Lands or Tithes' (8), * = 

E! 
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Tacks for ſeveral nineteen Tears, exceeding the 
longeſt Life of Man. But the Liferetit Eſehent 
of one of ſeveral Liferenters in a Tack, carries 
only the Benefit of it for his own Liferime, 

without Prejudice to the other 1 
And albeit in Burgage Lands, the Burgh only is 
Vaſſal to the King; yet the Liferent Eſcheat of 
private Heretors of the Lands falls to the King. 
3. Both ſingle and Liferent Eſeheats uſe to 
be gifted, and the Donatary taiſes upon his 
Gift a Summons of general Declarator, where- 
in Decreet being obtained, he may purſue for 
Recovery of the Eſcheat Goods and Geat. 
But any Gift taken ſimulately to the 'Benefit of 
the Rebel, is null (6): Which is preſumed from 
his Wife, Bairus, ot Friends remaining in Poſ- 
ſeſſion to his Behoof (c), or from the Giſts be- 
ing granted to his Children is Familia, or pro- 
cured, and paſs d the Seals upon his Expenees. 
In a Competition betwixt Donataries, the la 

Gift, if firſt Declared, is prefert'd. L 
I ſhall next inquire, How far the Debts and 
Deeds of the Rebel affect and burden his ſingle 
and Liferent Eſcheat. 0) 1179350 | 
4. 1 is affected, 1. By the Debt 
in the Horning upon which the Eſcheat fell, 
and the Expence thereof (d), which all Intro- 
metters with the Eſcheat Goods are liable to 
pay (e). 2. Creditors doing Diligence before 
ONES | Declara- 


4 tag. Par. 12. J. VI. 


(s) AR 1 . par. 23. 9. VI, 


ſe) id. (d) Act 7, Par 4. . Act 75, Par. 6. J. VL 
143. Par. 12. J. VI. 9 * * 
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Declarator, for Debts prior to the Outlawry, 
or Commiſſion of the Crime inferring Eſcheat, 
are preferr d to the Donatary. | 3. An Afſſignz- 
tion, or Deed granted after Rebellion, and in- 
timated before Declarator, in Implement of an 
Obligation to grant it before the Rebellion, 
doth exclude the Donatary, 4. An Aſſignef 
conſtitute after Denunciation, for a Debt an- 
terior thereto, getting, before Declarator, Sa- 
tisfaction of his Debt, by Payment, or renew: 
ed Bonds innovating the Rebel's Bond, is ſc: 
cure, and not oblig d to reſtore the ſame to the 
Donatary. 5. A Perſon getting Goods delive- 
red to him by his Debtor at the Horn, befott 

ifring of the Eſcheat, in Satisfaction of a juſt 
Debt, is preferr'd to the Donatary. Againſt 
whom alſo the Buyer of Goods bona fide from 
a Rebel, for a Price given, is ſecure, and the 
Price accrueth to the Fisk. But, 6. No legal 
Diligence, or voluntary Right for Payment of 


any Debt contracted after Rebellion, or Aſſig- 


nation granted after Rebellion, for a Debt pri- 
or thereto, and intimated before Declaratof, 
will be preferr'd to the Donatary; if the Debt 
due to the Rebel remain unfarisfied, or not 
extinct, 444. 01H BH . 
5. Liferent Eſcheat, being effectual from the 
Denunciation, renders all ſubſequent voluntary 
Deeds of the Rebel, whether Within, or atter 
Year and Day ineffectual againſt the King, ot 
other Superior, claiming the Liferent, unleſs 
Relaxation be obtained in that Time. Thus, 
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1. Infeftment for a Debt poſterior to the De- 
nunciation, or granted in &rſu Rebellionis, for 
lat isfying anterior Debts, doth not exclude 
Liferent Eſcheat; unleſs the Rebel was ſpecial- 
ly obliged” to. grant ſuch Infefrment before Re- 
bellion. Not doth a ſpecial anterior Oblige- 
ment ſupport a poſterior Infeftment conform, to 
make it exclude the Granter's Liferent Eſcheat, 
unleſs he be diveſted by the Infeftment within 
Year and Day of the Denunciation.” Nor yet 
doth Aſßgnation to a Liferent Iufeſtment hinder 
the Liferenter's Eſcheat to fall thereafter, unleſs 
the Aſſignat ion be intimated, or the Aſſigny 
in Poſſeſſion within that Time. 2. Creditors 
by Appriſing, ot Adjudication, are not prefer- 
red to one claiming the Liferent Eſcheat, unleſs 
the Appriſing or "Adjudication be completed 
within Year and Day of the Denunciation, by 
Infeftmenr;- or a Charge againſt the Superior, 
or a Signature preſented to the Exchequet, 
which in Lands held of the King, is equivalent 
to a Charge. But Appriſing, or Adjudication, 
or other real Right led and completed in tur ſu 
Rebellionit, in Manner aforeſaid, for Debts prior 
to the Rebellion, or Tacks ſet before, and 
completed by Poſſeſſion within the Lear and 
Day, bar the Lifefent Eſcheat. Yea, it doth 
not exclude Tacks ſet during the Rebellion, 
without Diminution of the Rental. 14 
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T IT. III. 
Caſualties appropriated to particular Fves, 


CR of ſpecial Fees ariſe. either from 
the Nature of the Fee, or from expreſ 
Paction. 

1. The peculiar Caſualties of Wardholding, 
arifing from the Nature ot the Fee, are, Ward, 
ſpecial Recognition, and Marriage. 

x.] Ward is a Right to the full Rents of the 
Male Vaſſal's Lands, till he be 21 Years com- 
plete ; and of a Female Vaſſal, till her Age df 
14 (a); upon finding Caution not to waſte, or 
. the Fee, or any Part ot Pertinent there- 
This Caſualt 9 may be enjoy d, either by 
th Superior himſelf, or by his Donatary claim- 
ing under him. In a Competition of Dona- 
taries, he who firſt intimates, or uſes Diligence 
upon his Gift, is preferred. Ward needs n0 
Declarator ; but the Superior enters immedi- 
ately to Poſſeſſion of the Fee. 
No private Deed of a Ward Vaſſal, with- 


out the Superior's Conſent or Appointment of 


Law, can burden the Fee, while it is in the 
Hand of the Superior by the Ward, The Val- 
al's Debts don't affect it in that Interval. Ren- 
tals and Tacks ſet by the Vaſſal have only this 
Effect, That the Tenents cannot be removd 
till the next I hitſunday after the Ward falls, 
they paying to the Superior the accuſtomed Du- 

ty: 

(a) AR 5. Par 3. Q M. Act 42, Par 2. J. VI. 
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ty: After which Term, they may be diſpoſſeſs'd, 
and their Tacks ſleep, during the Ward ; but re- 
vive againſt the Setter and his Heirs after it is 


wy ended, to take Effect for ſo many Years as were 
from cut off by the Ward (a). But Ward is re- 
xpreſs Ml train'd by Terce of the Vaſſal's Relic, or the 
| Courteſy of a Vaſſal's Husband. 
ding, Lands fall in Ward by the Death of an Ap- 
Ward, WM priſer or Adjudger infeft, and in Poſſeſſion, tho 
the Legal be current, and not by the Death of 
of the te Debtor, againſt whom ſuch Diligence was 
com- us d. Nor doth the Ward fall by the Death of 
Age of Bl an Adjudger infetr, if not alſo in Poſſeſſion. 
ſte, or Law obligeth the Superior, or his Donataty; 
there -e Aliment the Heir, according to his Eſtate 
her by and Quality, if he hath no other Feu or 
claim-W Blench Land to live on, or not ſo much of ei- 
Dona-WW ther as may entertain him; or, if he have ha 
igence WM acceſs to them by reaſonof Diligence of Cre- 
eds no ditors (4). For receiving Aliment, he is not 
medi- bound ro ſtay in the Superior's Houſe: + - 
[2.] Special Recognition; or Recogritiong 
with properly ſo called, is a Caſualty; that occaſions 
ent of Ward-fee, whether {imple or taxed, to. return 
in the do the Superior, by the Vaſſal's diſponing it; 
e Val- ot the major Part thereof, redeemably or ir- 
Ren- ¶ edeemably, without his Conſent. 
y this. A ſimple Diſpoſition without Infeftment; ot 
mov d lufeftment taken from the Superior upon Re- 
falls, ignation, or taken upon a Death-bed Diſpo- 
d Du-W tion, or Alienation to the Vaſlal's apparetit 
ty: 12 Heit 
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that is, none of them purged or extinct before 
the reſt were granted. 
Recognition is hindred by the Superiors 
Conſent to the Alienation, either expreſs by a 
Charter of Confirmation of the Alienation, or 
a Precept of Clare Conſtat granted to the Vaſ- 
{al whole Lands had fallen in Recognition; 
or tacit, by requiring the new Vaſlal to per- 
form Services due out of the Fee, or purſuing 
him to pay any Caſualty of Superiority. 
Recognition being incurred, the Fee opens 
to the Superior, with the Burden of anterior 
Inhibitions (a), but it excludes all ſubſequent 
legal Diligence uſed for onerous Cauſes, againſt 
the Vaſlal's Eſtate, tho' before Declarator, and 
Tacks ſet without the Supetior's Conſent; 
whether prior or poſterior. I 
Before the Superior take Poſſeſſion, the Re- 
cognition mult be declared, either at the In- 
ſtance ot himſelf, or his Donatary, who in 
lieu of a Gift, gets a Diſpoſition and Charter, 
and thereby becomes Vaſſal to the Supetior. 
I: a Competition of Donataries, he who is 
firſt infeft is preferred to the obtainer of the 
firſt Declarator. 33 
(3.] Matriage is a Caſualty, due by the 
Heir of a Ward-Vaſſal unmarried at his Pre- 
deceſſors Death, to the Superior, who gets from 
the Heir two Tears Rent of his free Eſtate 
whether he offer him a Match, or not; an 
ſuppoſe the Heir never marry, called, The 
I 3 | : fiugle 
(4) Act 13. Seſſ. 2. Pare J. VII. 
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Heir in the right Line, who is alioqui Succeſſu- 
rus, or Alienation of Tithes, which are not 
Fundus, but onus fundo inharens, or Infeft- 
ment eſſentially null, as wanting the proper 


Symbols of Delivery, Oc. doth not found Re- 

cognition. re LT 
But it is incurt'd by the Vaſſal's Alienation 
to his Brother, tho* his neareſt apparent Heir 
for the Time, or by Seiſin, tho' null for ſome 
accidental Defe&, as the not being regiſtred, 
or not confirm'd by the Superior, &c. And 
albeir the Vaſſal do at firſt alienate only 
a part of his Lands, within the Half, with- 
our Conſent of the Superior; (which he 
may do) yet, if he thereafter ſo alienate as 
much more, as counting the Part formerly 
diſponed, doth exceed the half of his Fee, 
the whole falls under Recognition; and the 
firſt Purchaſer will *alſo loſe his Right, 
which, tho' validly made at the Time, re- 
turns to the Superior * poſt facto, by a retro- 

active Effet. 5 
Recognition is not incurred by granting baſe 
Infeftments within half of the Value of the 
Ward-Fee, tho” the Vaſſal by granting a 
poſterior publick Infeftment, did not retain the 
major Part. Nor is it incurred by the Deeds 
of an Appriſer or Adjudger during the Courſe 
of the Legal, but by Deeds of the Reverſer. 
Nor yet is it incurr'd by ſeveral. Infeftments, 
that reckoned jointly, exceed the half, unleſs 
theſe were all ſtanding Deeds at one Tos 
1 that 
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that is, none of them purged or extinct before 


the reſt were granted. 


Recognition is hindred by the Superiors 


Conſent to the Alienation, either expreſs by a 
Charter of Confirmation of the Alienation, or 
a Bs of Clare Conſtat granted to the Vaſ- 
{al whole Lands had fallen in Recognition; 


or tacit, by requiring the new Vaſſal to per- 


form Services due out of the Fee, or purſuing 
him to pay any Caſualty of Superiority. | 

Recognition being incurred, the Fee opens 
to the Superior, with the Burden of anterior 
Inhibitions (a), but it excludes all ſubſequent 
legal Diligence uſed for onerous Cauſes, again 
the Vaſlal's Eſtate, tho' before Declarator, and 
Tacks ſet withour the Supetior's Conſent; 
whether prior or poſterior. K 

Before the Superior take Poſſeſſion, the Re- 
cognition muſt be declared, either at the In- 
ſtance ot himſelf, or his Donatary, who in 
lieu of a Gift, gets a Diſpoſition and Charter, 
and thereby becomes Vaſſal to the Supetior. 
Ii a Competition of Donataries, he who is 
firſt infeft is preferred to the obtainer of the 
firſt Declarator. eee 254 

(3.] Marriage is a Caſualty, due by the 
Heir of a Watd-Vaſlal unmarried at his Pre- 
deceſſors Death, to the Superior, who gets from 
the Heir two Years Rent of his free Eſtate 
whether he offer him-a Match, or not; an 
ſuppoſe the Heir never marry, called, The 

I 3 : fiugle 
(a) Act 13. Seſſ. 2. Par. J. VII. 
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fingle avail of the Marriage; and three Years 
Rent, if the Heir, notwithſtanding of 2 
ſuitable Match offered to him by the Superi- 
or, do marry another, called The double Avail 
of the Marriage. Both which Avails are mo- 
dified by. the Lords of Seſſion, according to 
the Vaſlal's Circumſtances, with Reſpe& not 

only to his Ward-Lands, but alſo to his other 
Eſtate, real or perſonal. 'The fingle Avail be- 
comes not due for want of the Superior's Con, 
ſent to the Vaſlal's Marriage ; nor is it exclud- 
ed by his being preſent ar, or conſenting to 
the Marriage, but ariſeth from the Nature 
of the Fee. Yet it ſeems the Superior can as 
no more upon this Score, than the Vaſſal gets 
of Tocher, if he do marry. 

In order to make the double Avail due, a fit 
Perſon of a ſound Mind, good Fame, and ſuit- 
able Quality, having nothing in the Feature 
or Parts of the Body that may give a juſt A- 
yerſion, muſt be offered as a Match to the 

Vaſſal: Tho a Proportion of Means be not 
required. And notorial Inſtruments muſt be 
n upon the Offer, and the Vaſſals refuſal 

or proving thereof. 
Where the Vaſſal holds Ward-Lands of ſe- 
veral Superiors, he is liable but for one Avail 
of the Marriage, which falls to the eldeſt Su- 
perior, that is, he from whom the Vaſſal had 
he firſt Fee. But if the King be one of the Su- 
periors, his Majeſty gets this indiviſible Caſu- 
try, 3s lim gta be ne ddl. 1 
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The Avail of Marriage is debitum fundi, 
affecting ſingular Succeſſors: But tho modi- 
fied with Reſpe& to the Vaſſals whole free E- 
ſtate, affe&s really no Part of it ſave the Ward- 
Fee. Nor doth it affect him perſonally. ; 

2. The peculiar Caſualty of Feu-holding, 
ariſing from the Nature of the Fee, is, That 
it no Part of the Vaſſal'®Feu-duty be paid 
for two whole Years, he loſes his Feu, as if 2 
Clauſe irritant were ſpecially ingroſs d in the 
Feu Infeftment (a). But the Lords of Seſſion 
make this Difference betwixt Irritancies ariſing 
from the Statute only, and thoſe expreſſed in 
the Infefrment ; by allowing the former, and 
not the latter, to be purged at the Bar. 

3. Caſualties in ſpecial Fees, ariſing from 
expreſs Paction, vary, according as the Parties 
agree, Thus the Caſualty of Marriage may 
be due by expreſs Paction, or the Tenor of 
the Inveltiture, in other than Ward-Fees, as 
when Lands are holden Feu cum Maritagio. 

Having cleared rp the reſpective Rights 
of Vaſſals and Su periors, I ſhall in the next 
place conſider th Burdens wherewith real and 
heritable Rights may be affected, which are ei- 
ther private, o publick. 


14 CHAP. 


ſa) AR 46, Par. 13. J. VE, -; 
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CHAP. IV. 


of orivite Bard ens, wherewith real and 
heritable Rights may be affetted. Jour 


RIVATE Burdens are thoſe impoſed 
either by Liw, when ſach are declared 
real, by Act of Parliament, as the 

King's Annuity out of Tithes (a), or by the 
Agteement of Parties, as Services, Du He 


1 1 T. J. 


Concerning Services in General. 


T. Service is a Burden upon one's Pro- 
| perty, whereby the Proprietor, for ano- 
thers Conveniency, is either forced ro allow 
ſomething to be done upon his Land or Te- 
nement, or hindred from doing that, which 
may be profitable to himſelf. | 

Ms - Services are acquired either tacitly, or en. 

preny. 

Real or Predial Services are acquired tacit- 
ly, by Preſcription, or 40 Years continued and 
peaceable Poſſeſſion, without any Title in 
Writ from the Owner of the Land or Tene- 
ment ſubje& to the Service. Which Poſſeſſion 
is reckoned either from his conſtrained and in- 
voluntary Deeds; that is, ſuch as are fore d 
from him by Proceſs at ber or other Ways; or 

f from 


( Act 15, Par. 1. ch. I. 9 
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from Deeds of the Maſter of the Land or Te- 
nement, to which the Service is due. 

Services areacquired expreſly by Writ, 

3. Real or Predial Services acquired by Writ, 
with either Poſſeſſion or Infeftment, is a com- 
plete Title. For the Title of ſuch a Service 
neither perfected by Poſſeſſion, nor Inteftment, 
is ot no Effect againſt ſingular Succeſſors, but 
only againſt the Granter and his Heirs. Our 


perſonal Setyices of Liferents, have no Force 


without Infeftment againſt ſingular Succeſſors: 
But Tacks clothed with Poſſeſſion will defend 
the Tackſman againſt any Purchaſer. Services 
conſtitured by Vaſlals upon their Property, are 
not effectual againſt the Superior, who did not 
coaſent thereto: But Services acquired by Pre- 
ſcription, are of Force againſt the Superiors. 

4. A Right of Service comprehends the Ac- 
celiories, without which it cannot be us d: As 
the Service of drawing Water out ot a Well, im- 
plics the Service of a Paſſage to get to the Well. 

5. Services come to ceaſe either expreſly, or 
taeity y. 


A Service ceaſes expreſly, by a Diſcharge, or | 


Renunciation thereof, 
Services ceaſe tacitly, 1. By Confuſion, or 
Conſolidation, when one Perſon becomes abſo- 


lute Proprietor of both the Land or Tenemenr 


that ſerves, and that for which the Service was 
eſtabliſned. For a Service is a Right upon the 
Eſtate of another Perſon; and the Right which 
one has over his own Eſtate, that is NIN 

| | his 
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his own Diſpoſal, is not called a Service. 2. A A Re 
Service expires whenever the Land or Tene. fecting c 
ment, which is ſubje& to it, happens to periſh, ¶ uſe of th 
3. A Service is loſt by tolerating ſomething to Wl quence, | 
be done in the Land or Tenement ſubject to it, to ſuch ] 
that is inconſiſtent with ſuch a Service. 4, A Pet 
Freedom from a Service, may be acquired by Land, 
Preſcription, or 40 Years Forbearance to uſe it, WW Enjoym 

6. A poſſeſſory Action is competent upon) 
Years peaceable, and uninterrupted Poſſeſſion of 
a Service, for continuing the ſame, till ſuch Time 
as a Declarator of exemption is obtain d. 
And where there hath been no Poſſeſſion, or not 
ſo long Poſſeſſion, there lies actio conſeſſoria, ot 
a Declarator of Service, 

The not claiming, or uſing a Service for the 
Space of ſeven Years, is the Foundation of a 
poſſeſſory Judgment to a Proprietor, or Liferen- RU 
ter, for excluding ſuch a Service, till it be de- the Cou 
clared. And where ſeven Years immunity can- 1. I. 
not be pretended, Actio negatoria, or a Decla- another 
rator of Freedom and Exemption may he rais d. Horſeb⸗ 


Wagon. 
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12 may be as many different Sorts of e on 
Services, as there are Ways of abridging with thy 

any Perſon of the full and free Uſe of his Pro- xcludir 
erty. But theſe are commonly divided inta a defini 
eal or Predial, and Perſonal Services. A Takes « 
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A Real or Predial Service is a Burden af- 
fecting one Man's Land or Tenement, for the 
uſe of that of another's, directly ; and in Conſe- 
quence, for the Maſter's Behoot, as having Right 
to ſuch Land or Tenement. 

A Perſonal Service is a Burden upon one's 
Land, or Tenement, directly, tor the Uſe and 
Enjoyment of another Perſon. 


r 
Real or Predial Services, 


R 


and City Services, 
er. . 
Of Rural Services. 


RURAL Services, or thoſe of Lands in 
the Country, are of ſeveral Kinds. 

1. The Right of a Paſſage from one Place to 
another, either for a Man on Foot, or on 
Horſeback, or for a Beaſt loaded, or for a 
Wagon. 

2. Aqueduct, a Right to convey Water from 


one Ground to another, either in Pipes under 


Ground, or by a Rivulet above Ground. - 

3. Common Paſturage, a Right to feed Cat- 
tle on another's Ground, either in common 
with the Proprietor, or in common with others, 
xcluding him. Which is eſtabliſh'd either tag 
a definite, or indefinite Number of Soums, ox 
Iokes of Cattle; and doth not hinder the Pro- 


prietor 


Eal Services are diſtinguiſh'd into Rural, 
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prietor to till and open the Ground, for other 
Ends of Property, unleſs he be reſtrain'd by 
Cuſtom, or Conſent, but only fo much as re- 
mains Graſs; may be us'd for Paſture by the In- 
habirants of the Land, to which the Service is 
due. Albeit common Paſturage be eſtabliſhed 
indefinitely, without expreſſing the Number of 
Cattle allowed to be graz'd on the Common, it 
can reach no further, than to a proportionable 
Number, effeiring to the Rent of the Land to 
which the Service is due, that is, ſo many as 
it can hold at Fodder in Winter. The over- 
charging of a Common is prevented by Sum- 
ing and Rouming; that is, by determining how 
many Soums the Ground Subject to the Service 
will conveniently paſture, and ſtinting the In- 
habitants of every Roum of the Land, which 
hath Right to the Service, toa particular Num- 
ber of cheſe Soums, according to their Propor- 
tion. % 

4. Fuelling is a Right of caſting Fail and 
Divot, 7. e. of digging of Peats and Turves 
on, and pulling Heather from another Man's 
Ground. | . | 5 

5. Thirlage is a Service, whereby the Poſ- 
ſeſlors of Lands are bound to pay a Duty to a 
certain Mill, for grinding their Grain. 

The Duty paid for grinding in any Mill, is 
called Multure. Some come voluntarily to a 
Mill, where they think they can be beſt ſerv'd, 
and pay the ordinary Duty, called Qurſucken, or 
Out-town Multure. Others are thirled, i. . 

aſtricted 


Ch. 4. 
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aſtricted, or tied to bring theit Grain to ſuch a 
Mill, who moſtly pay a Duty higher than or- 
dinary, called Inſucken, or Iu toum Multure: 
And ſometimes à certain Duty is paid, whe- 
ther they grind or not, called dry Multure. As 
Lands are diſponed with their Perrinents ; 
ſo Mills are diſponed with Multures and 


n, it Sequels. LOTS | 
able Sequels comprehend, 1. That ſmall Quan- 
d to WM tity of Grain due to the Mill Servants, called 
y as WH Knaveſhip, Lock and Bannock. 2. Services of 


maintaining and upholding the Mill-houſe, 
Mill-Dams, . or Water-gates, and of bringing 


how WE home Mill- ſtones; which thoſe that are thirled 
vice are oblig'd to oo. 2 
In- Thitlage is acquired. either tacitly, or ex- 
hich preſr. 3 En FOUR, 4 I, 


"Tis acquited, r. Tacitly, by Payment, for 
the Space of 40 Years of dry Multures. 2. Poſ- 
ſeſſors of Lands within a Barony of the King's 
Property, are underſtood to be aſtticted to the 
ſole Mill of that Barony, after immemorial 
Uſe of paying In-rown Multures, and doing 
other Deeds of Thirlage, as repairing the Mill, 
caſting the Mill-Dam,* and carrying home 
Mill-Stones. But neither fimple coming to 
another Mill, not-of the King's Property, or 


, is coming to the King's Mill by the Poſſeſſors of 
0 4 Lands, without his Barony, and paying more 
* than Out- town Multure, doth infer a Thirlage. 
„or Thirlage is acquired expreſly by Writ, either 
i. e. without infeftment, as by a Bond of Thirlage 


and 
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and Poſſeſſion; or by a Diſpoſition and Infeſt. 
ment in a Mill, with the Multures of the Dif. 
poner's Lands. * 

The Quantity of aſtricted Multure, extent 
of the Subject thirled, and Effect of Thirlage, 
are regulated by Cuſtom, when the Thirlage 
is acquired by Cuſtom ; and regulated by Writ, 
when the Service 1s conſtitute by Writ, 'The 
Extent of Thirlage acquired by Writ varies, 
according to the different Tenor of the Writ, 
Diſpoſition of the Mill of a Barony cum Mul. 
turis, or cum aſtrictis Multuris, brings the whole 
Barony under Thirlage, tho formerly free. But 
by Diſpoſition of the Mill of a Barony, cun 
Multuris ſolitis et con ſuetis, no Lands are under- 
ſtood to be thirled, that were not ſo before. 

Thirlage of Lands ſimply affects omnia grand 
creſcentia therein, But in a Thirlage of tht 
whole Growth of the Ground, Tithe, not tho- 
ling Fire and Water within the Thirl, that 1s 
not ſteepꝰd nor kiln d there, Farm paid to the 
Maſter, if not Grinded at another Mill, Seed 
and Horſe Corn are excepted. And Thirlage 
of Juvefta et Ilata, comprehends only what 
tholes Fire and Water, upon the Ground ſub- 
ze& to the Service. 

Contravention of Thirlage by grinding at 


another Mill, is purſued by Action for abſtra- 


Qed Multures. 
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er.. 
Of City Services. 


CITY Services, or Services of Houſes, and 
other Buildings, are ſuch as theſe. 

1. That the Wall of one Neighbour's Houſe 
ſhall bear the Weight of another's Building, 
which Wall the Owner muſt repair for ſu ow! 
ing that Building: For the Ground 4 oof 
of a Building of ſeveral Stories belonging to dif- 
ferent Perſons, being common to all, the 
Owner of the lower Story ſtands obliged to 
uphold it as a Foundation to the Higher, and 
the Proprietor of the latter, to keep it as a 
Root and Cover to the Former. 

2. A Right to diſcharge Rain from of one's 
Houſe upon his Neighbour's, either in Drops 
from the Eves, or in Spouts running thro' a 
jutting Gutter, or thro" a Pipeclap'd on againſt 
the Wall. | 

3. A Service for Lights, whereby one may 
open his Wall for receiving Light on the Side 
where his Neighbour's Tenement ſtands, and 
hinder his Neighbour from making them uſeleſs, 
by building or ere&ing Shades againſt them. 

4. A Service againſt Lights, which gives a 
Right to hinder one to make Windows in his 
own Wall, to overlook his Neighbour, and 
thereby take away his Privacy. 

5. A Right to fix the Rafters or Beams of 
one's Houſe in his Neighbour's Wall. 
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Tit 46. 
Concerning perſonal Services. 


Erſonal Services are Lifetents, Infeftments 
of Annualrent, Ground and Top Annuals 
Infeftments of Relief, Penſions and Tacks. 
In treating of Literents, the firſt of theſe Ser- 
vices, I propound to explain. 1. Liferents in 
general. 2. The ſeveral Kinds of Liferents; 


88 C . I. 
Of Liſere nis in general. 


1. A Liferent is a Right to uſe and enjoy a 
Thing, which is not our own for Life, with- 
out deſtroying, ſpoiling, or diminiſhing it. 

2. Liferenters muſt therefore find Surety nc 
to deſtroy the Buildings, Orchards, Woods, 
Stanks, Meadows or Dovecotes, but to hold 
them in the ſame Cale they receive them (a). 
A Liferenter is bound to aliment the Heir of 
the Eſtate liferented, if he hath not aliund* 
to entertain himſelf. And where an Eſtate is 
affected with ſeveral Liferents, all the Life- 
renters are liable pro rata 72 

3. Tne Fiar of a Sum liferented hath Power 
to uplift it, upon finding Surety to pay the 
Annualrent to the Liferenter. ; 

| 4. Where 


(a) AG 25. Pail. 3. 7 IV. Act 15. Par. 4. J. V. AR 
226. Par. 14. To VI. (b) Vid, Part III. B. II. Chap. 4. 
Tit. 1. Sect. IV. . 9 
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. Where Liferenters of Land Rent, or Mill 
Rent, of Property, or Annualrent, ſurvive 


Whitſunday, or die in the Afternoon of that. 


Day, their Executors have Right to the Ha 

of the Liferent Duties for that Year, whether 
payable in Money or Victual; and where they 
ſurvive Martinmaſs,; or die upon that Term 
Day in the Afternoon, their Executors have 
Right to the Liferent Duties of that whole 


Year ; whatever be the conventional Terms: 


t Liferenters labour the Lands themſelves, their 
Exccutors have Right to the whole Rent of 
the Year, wherein their Death happens, what+ 
ever Time of the Year they die, if the Ground 
is labouted, and begun to be ſown. 


$11 | ; 
att 7 7 647; 9P » 08 
Of the ſeveral Kinds of Liferents; 
LIFEREN TS are either legal, or conven- 
tional, that is, acquired by Law, or Paction. 
1. Liferents by Law are thoſe, which Law 
creates to the Surviver of married Perſons, out 
of the Eſtate of the deceaſed, wiz. Teree and 
Courteſy, _ - 8 N th 
[1.] Terce is a Reli&'s Right to the Lite- 
tent of a Third of Lands, Tithes, Wadſets and 


nnualrents, in Fee, whereof her Husband died 


A 

ple But the Reli& of a Perſon, whoſe 
ſtate ſtands already affected with a Teree tg 
his Predeceſſor's Widow, can claim only for 


her Teree, while the former Tercer lives, 4 
Thick 
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Third of two Thirds of the Eſtate, called, upon 
that Account, the leſſer Tercr. Terce extends 
not to Lands within Burgh, or holden Burgage, 


nor to Feu- duties, or other Caſualties of Su- 
periority, or to Reverſions, or Tacks, or Pa- 


"3 7, 

A Terce is eſtabliſhed by the Service of an 
Inqueſt of Fifteen ſworn Men, called by the 
Judge Ordinary, where the Lands ly, upon a 
Brief or Precept out of the Chancery directed 
to him. Who are to try, 1. If the Bearer 
was lawful Wife to the deceaſed Perſon. In 
which Inquiry, they proceed according to In- 
ſtruction, that ſhe was held and reputed, or 
paſſed for a lawful Wife, without any Quart 
about her Marriage in her Husband's Life- 
time (a). 2. If the Husband died infeft in ſuch 
Lands, Cc. as Fiar. 

A Terce being aſſigned to the Widow, ſhe 
may either poſſels the Lands pro Indiviſo, with 
the Proprietor, and uplift her Terce out of 
the whole Rent; or ſhe may crave her Terr 
to be kenn d, that is, divided from the reſt be- 
longing to him. 

The Service entitles her to purſue Mails and 
Duties: But ſhe cannot remove Tenants, till 
ſhe be kenn'd. She hath a Right to her Terce 
from thenext Term after her Husband's Death, 
upon which Account, the Time of his Death 
is ſpecified in the Service. | 


(40 Act 77. Par. 6. J. IV. 
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Any Proviſion granted by a Man to his 
Wife, excludes het from a Terce not expreſ] 
reſerved (a). Law doth alſo cut off a Wife 
from a Terce; for committing Adultery, or wil- 
ful Deſertion of her Husband. But Terce is 
not excluded by the Ward or Non-Entry of 
the Husband's Heir. 

[2.] The Courteſy of Scotland is a legal 
Right, which the Husband of an Heireſs has 
to Lifetent Lands and Heritages, ſhe died 
infeft in; it there was a Child of the Mar- 
riage heard cry or weep, which is effectual, 
tho the Child ſhould. die immediately there- 
after before the Mother, The Courteſy en- 
titles the Husband, whether he be a firſt or 
ſecond, to Liferent all his Wife's Heritage, 
(Burgage Lands excepted) ipſo jure Mariti, 
without Service or Infeftment, ſo as he may 
poſſeſs and remove Tenants. But the Courte- 
ſy takes place only in Heritage, to which the 
Wife did ſucceed as Heir (whether of Line, 
Tailzie, or Proviſion) before; or duting the 
Marriage, and not in that which ſhe acquired 
by ſingular Titles. Nor can a ſecond Husband 
have this Courreſy, where his Wife hath an 
Heir of the firſt Marriage ſurviving. Courteſy 
as Terce, is affected with all Burdens that ar 
real by Infeftment or Tack. But not by the 
Ward Non-Entry and Liferent Eſghęat of the 
Wife's Heir. It is excluded by the Husband's 
Adultery, or wilful Deſertion of his Wife. 
2 21. Cone 


oo 
(a) Act 10. Par. 3. h. II. 
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2. Conventional Literents, or Liferents by 
Pacti on, are acquired, either by Reſervation, 
when an Heritor diſpones to one, reſerving his 
own Liferent ; or by a ſeparate Right, when 
he diſpones to a Perſon during all the Days 
of his Lite; or by Way of Conjun&-Fee, 
when Lands are diſponed, or Sums of Money 
provided to a Man and his Wife in conjung 
Fee and Liferent, which imports only a Literent 
to the Wife. 

A Liferent of Lands by Reſervation to one 
before infeft in the Property, needs no Infeft- 
ment to complete, and make it effectual againſt 
ſingular Succeſſots: But Liferents by conjun& 
Fee, or by ſeparate Title, are of no Force againſt 
ſingalar Succeflors, without Infeftment. Infeft- 
ments of Literent may be conveyed by Aſſig- 
nation, voluntary or legal, without Infett- 
ment. 225 
Liferenters by Reſervation and by conjun& 
Fee have Right to the Caſualties of Superi- 
ority; which a ſimple Liferenter by a ſeparate 
Right has no Intereſt in, 


SFr. W 
Of Tufeftments of Annualrent, Ground and Tip 


Annuals. 


1. ANNUALRENT is a real Right 
to a Sum of Money, or Quantity of Victual 
iſſuing yearly out of Lands or Tenements, at 
one or different Terms, Whence it gor the | 

| Name 


Ch. 4. 
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Name of Annualrent ; and he or ſhe to whom 
ſuch a Right belongs, is termed an An- 
nualrenter. | 
2. Annualrents, tho' effectual Burdens upon 
the Properties of others, and therefore ranked 
here in the Claſs of Services, are acquired by 
Charters or Diſpoſitions, and Seiſins. The 
Symbol of an Annualrent, if payable in Mo- 


ney, is a_Peny, and if payable in Victual, is a 


parcel of Victual. Annualrents uſe not to be 
held Feu or Burgage, but either Ward or Blench, 
or by  Mortification ; and moſt frequently 
Blench for the Reddendo ot a Peny, by publick 
or baſe Infeftments. Some Annualrents are 
conſtiruted by Infeftment diſtin& from that of 
the Property ; Others by Reſervation in In- 
feftments of Property, where the Proprietor's 
Seiſin ſerveth both, Some Annualrenters a- 
gain are Creditors by Infeftment, in a princi- 
pal Sum producing a yearly Annualrent; O- 
thers are Creditors only in an Annualrent, 
without any principal Sum. Annualrents are 
alſo either in Fee and Heritage, or in Liferent. 

3. Annualrenters have a triple Security for 
their Payment, 1. One perſonal againſt the 
Debtor. 2. Another real againſt the Ground, 
whereot any Part may be poinded for this 
debitum Fundi, affecting unamquamqus glebam. 
Where one hath an Inikment of Annualrent 
out of two Tenements promiſcuouſly, the An- 
nualrenter may take his whole Payment out of 
any one of them, tho* theſe chance to belong 


K 3 tg 


« . 
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to different Heritors at the Time: In which 
Caſe, the Heritor of the diſtreſſed Tenement 
muſt be aſſigned to the Decreet, for recovering 


his Relief off the other Tenement pro ratd. z. 


An Annualrenter may purſue Intrometters 
with the Rents of the Lands perſonally, fot 
Payment of bygone Annualrents, according to 
the Extent of their Intromiſſions. 
4. Infeftments for Principal Sums and Annual- 
rents thereof are extinguiſhed. ' 1. By the 
Deed of the Debror, ſuch as, 1. A Declara- 
tor of Redemption upon an Order uſed by 
him, as in n 2. The Annualrenter's 
acquiring from the Debtor a Wadſet, or othet 
more noble Right of the Lands, unleſs that 
Right were evicted. 3. Such Infeftments ate 
annulled by the Deed of the Creditor, as 1. 
Not only by his Relignation, in the Hands of 
the Granter, as Superior ; but alſo by a Re- 
nunciation recorded in the Regiſter of Revet- 
fions. 2. By Intromiſſion with as much as 
might pay the principal Sum and preceeding 
Annualrents. Which Intromiſſion may be 
roved by Witneſſes, whether the Rent be 
Victual or Money; and is applied in the firſt 
place to extinguiſh paſt Annualrents, and then 
to cut off the principal Sum, 1 
5. Infeftments of Annualrent not relative to 
a Stock, can ceaſe only by the Deeds of the 
Creditor in Manner aforeſaid. ve 


6. Ground 


\ 


6. Ground Annuals, Feu Annuals, and Top 
Annuals, are mentioned in our Law (a): 
The true Meaning whereof is controverted by 
Lawyers. The moſt probable Notion of theſe 
ſeems to be this: That a Ground Annual is 
a yearly Duty payable out of the Ground and 
Property of Land, built or unbuilt, to the 
Diſponer thereof, or to ſome other Perſon, A 
Feu Annual is a Duty paid out of ſome 
Land or Tenement by one as Vaſſal to a Su- 
perior. Top Annual is a certain Duty dif- 
poned by an Heritor out of his own Houſe, 
to ſome other Perſon. 


ECT. V. 
Of Penfions. 


A Penſion is a yearly Rent payable to one 
for a Time. Some Penſions have relation to 
a particular Subject or Fund of Payment; o- 
thers are conſtitute indefinitely, without an 
ſuch Reſpect. Some again are Eccleſiaſtical, 
and ſome Secular. An Eccleſiaſtical Penſion 
is that, which is granted by a Church-man, 
payable out of his Benefice, whereof the,Right 
being completed by Poſſeſſion, or a Decreet 
conform in the Granter's Life, is effectual a- 
gainſt Succeflors in Office, without any De- 
creet of T'ransferrence, Secular Penſions are 
granted either by the Sovereiga's Gift under 
the Privy Seal, and payable out of the Trea- 

K 4 ſury 

( Act 10. Par. 4. Q:M, X 


152 Part II. Lare of the Bock n 


ſury, which are not arreſtable: Or they are 
conſtituted by Subjects, either in their perſonal 
Bonds, or in heritable Bonds, payable outof the 
Rents of their Lands, Tithes, Coal-pits, &. 
which without Infeftment are but of the Na- 
tute of Aſſignations, producing perſonal Action 
againſt the Granter and his Heirs, and in- 
effectual againſt ſingular Succeſſors. And a 
Decreet conform, obtain'd againſt the Gran- 
tet's Tenants and Chamberlains, is effectual 
againſt his ſubſequent Tenants and Chambet- 
lains; but not'againſt the Tenants and Cham- 
berlains of his Heir, without a new Decreet 
of Transferrenge. hs 5 


SECT..V. 
07 Infeftments of Relief, or for Security of Sum. 


INFEFTMENTSS for Relief, or for 
Security of Sums, are real Burdens, whereby 
Appriſings or Adjudications led for the Mo- 
ney ſo ſecured, will be preterred according to 
the Dates of the Infeftmnents, bur are no 
Title of Poſſeſſion. And any Diſpoſition or 
other Right, for Relief or Security of Debts to 
be contracted, is of no Force, as to Debts 
contracted after the Seiſin taken on the ſaid 
Diſpoſition or Right, but only as to Debts 
contracted before (a)). 

l | 8 E C T. 


0 Act 3. Seſſ. 6. Par. K. . 
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SECT. VL 
Of Tacks. 


1. A Tack is a Contract, whereby the Uſe 
of any Thing is ſet or let for Hire, or areſery'd 
Rent, call'd the Tack-Duty, from and to a 
determin'd Time. Tis alſo term'd an Aſęeda- 
tion. The Granter of the Pack: is called the 
Setter, and the Receiver 1s call'd the Tenant, or 
Tackſman. A. Tack is either tacit, or expreſs. 

2. A tacit Tack is inferr'd from a Tackſ- 
man's poſſeſſing peaceably after his Tack is ex- 
pired. For ſo long as he doth ſo poſſeſs, both 
the Setter and he are preſum'd to continue the 
Tack of Conſent upon the former Terms; 
which is called tacit Relocation, or Renewal of the 
Tack. Tacit Relocation upon a Tack ſet by 
2 Beneficiary, is ſuſtainꝰd for more Years than 
the benefic'd Perſon could ſet. And a Liferen- 
ter's Tenant is liable only for his former Tack- 
Duty, for Years he quietly poſleſs'd after the 
Liferenter's Death: Albeit he the Liferenter 
could not ſet for theſe Years. Tacit Relocati- 
onin Lands, is taken off by a Warning to 
remove ; and tacit Relocation: ceaſes in Tithes, 
if Parſonage, by Inhibition; and if Vicarage, 
by Citation, or Inhibition. 8 
3. Expreſs Tacks are either verbal, or writ- 
ten. . S, | 
.] A verbal Tack is good only for a Year, 
and if granted for more Years, the Setter, or 
| . Tackſ- 
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—— 
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Ch. 4. 

Tackſman may reſile, and render the Set inef. ter nake 
fectual; as to theſe more. But in Cale of ci. ¶ Tacks o 
ther Parties departing from ſuch a Tack, ex- WM 1:rions : 
cept as to one Year, the Penalty agreed to be Chapter 
paid by the Failer to the Obſerver may be Ml with Co 
claim'd. and five 

[2.] Written Tacks are either thoſe properly Ml Conſent 
ſo called, or Rentals. "Ix 2 


Ordinary written Tacks are granted either 
for Life, or for a certain Number of Years, by 
the Heretor, or Perſon having Right to the 
Subject ſet, which are called principal Tacks, in 
Contradiſtinction ro Tacks ſet by Tackſmen, 
called Sub-tacks. Tacks ſet by Wadlſetters to 
the Reverſers, are term'd Back-tacks. 
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4. All Tacks muſt expreſs the Terms of En- A Se 
try, or when they ſhould begin, and of Ifh, i.. Wl ci: Hy 
when they ſhould end, and the Tack-Duty, WM 4iate la 
otherwiſe they are null. Tacks ſet to a deter- of the 
min'd Time; and that being elaps'd, during the Go 
the not Payment of a Sum, or not Performance Wl that Ye 


of a Dced, are effectual only during the definite WM for the 
"Time expreſsd. Where a Tack expreſſeth no WW perſona 
Time of Entry, the Entry is underſtood to be ſected t 
at the Date, or the next Term. Back- tacks Wl bought 
in Wadſets, without any other definite Iſh, Here 
than during the not Redemption, are good. Hypot! 
5. Perſons may ſet Tacks of what they have ilatay 

Right to, and a Power of Adminiſtration. WE Houſes 
Tutors, Curators, and Factors, cannot ſet WM ter the 
Tacks for longer Time than their Office con- 
tinues. But Church-Men, tho" upon the Mat- | 

ter (a) Ac 
200, Par 
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ter naked Adminiſtrators, were allowed to ſet 
Tacks of their Benefices, under certain Regu- 
lations: As Prelates, with Conſent of their 
Chapter, for 19 Years; and the inferior Clergy, 
with Conſent of the Patron, for their Lifetime, 
and five Years thereafter (a), or without ſuch 
Conſent, for three Years (6). ry 

6. The Setter of a Tack has Action, not 
only againſt the Tenant, but alſo againſt the 
Sub-tenant, for Payment of his Rent. And 
tho the Sub-tenants Tack-Duty be leſs than 
the principal Tenants, the Heretor may purſue 
him as Poſſeſſor for the Whole; leaving him to 
recur for Warrandice againſt the principal 
Tackſman. * | 

A Setter of Lands in the Country hath a ta- 
cit Hypotheck, or legal Pledge for the imme- 
diate laſt Years Rent, on the Fruits and Growth 
of the Ground; and theſe not ſatisfying, on 
the Goods upon the Ground, the Time when 
that Years Rent fell due, and will be preferr'd 
for the ſame Actione Hypothecaria, either to a 
perſonal Creditor of the Tenant, who hath af- 
ſected them by Diligence, or to a Stranger, who 
bought them. 8 

Heretors of rented Houſes have alſo a tacit 
Hypotheck for a 'Year's Rent upon invecta et 
ilata, all the Tenant's Moveables in - theſe 
Houſes, or other Mens Goods found there af- 
ter the Term of Payment. 


7. A 


(«) AR 4. Par. 22. junct. Act 13. Par. 23. J. VI. (b) Act 
£0, Par. 14. J. VI. | 


7. A Tack is a ſufficient Title for Mails and 
Duties; and if ſet by the Proprietor, affords 
poſſeſſory Judgment; and tho' ſet by a Liferey 
ter, defends the Tackſman from being turn' 
out of Poſſeſſion by the Fiar, till he be orderly 
warn'd, or from paying more than the Lifereq- 
ter's Tack-Duty. A Tack, cloth'd with Po 
ſeſſion, is real and effectual againſt ſingular Suc- 
ceſſors, ſo as the Tack ſman cannot be remoy'( 
before the Iſh of his Tack, whether of Lands 
(a), Tithes, or Houſes, or any other Thing 
affording Rent or Profit. A Tack for Years 
extends further than is expreſs'd, So that ſuch 
a Tenant cannot aſſign his Tack, nor grant 
Sub-tack, unleſs his Tack bear a Power ſo to 
do. But a Liferent Tack may be aſſign d, tho 
it mention not Aſſignys. 

8. In Order to force a Tenant to remove, 
when his Tack is expired, or when he hath no 
longer Title to poſſeſs, he, if Tenant of Land 
in the Country, muſt be warn'd fo to do, whe- 
ther within, or out of Scotland, upon 40 Days 
before ¶ hit ſunday, that is, the 15th Day of 
May (C), within the Year, tho' the Title of his 
Poſſeſſion ceaſe at another Term. Which 
Warning muſt be intimated to him, and on the 
Ground of the Lands, and at the Pariſh Church 
Poor, immediately after the Forenoon's Ser- 
mon, while the Congregation is diſſolving, ot 
when it uſeth to be diflolved, in Caſe there be 
no Preaching, and Copies thereof left in wo 

9 D theſe 
Ca) Act 17. Par. 6. J. II. (b) Act 30. Seſſ. 2. Par. H & M. 
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theſe Places (a). Tenants of Houſes within 
Burgh are warn' d according to the Cuſtom of 
the Burgh, by a Town Officer, who, in Evi- 
dence thereof, chalketh their Doors 40 Days 
before the Term at which they ſhould remove. 

The Tenant being duly warn'd, may be pur- 
ſued, even before the Term, to remove at the 
Term, upon a Citation of ſix Days, if within 
Scotland, and 60 Days, if forth thereof. In 
which Proceſs he will not be allowed to pro- 
pone any Defence, requiring a Term to prove 
it, till he find Caution for the violent Profits, 
in caſe he ſuccumb ; that is, the double of the 
Rent ot a Tenement within Burgh, and the 
greateſt Profits the Purſuer could have made of 
Lands in the Country. If the Warning was 
orderly, and the Tenant had no colourable 
Title to maintain his Poſſeſſion longer; the 
Lords decern him to remove, and to pay the 
Purſuer violent Profits of the Land from the 
Warning, till he give Obedience. But other- 
wiſe, where the Defender had a probable Ground 
to keep Poſſeſſion, he is decerned to remove 
only, without being liable to violent Profits. 

9. If, after warning, any Perſon come in Poſ- 
ſeſſion, by Conſent of the Party warned, or 
thro' his Default, in not offering the void Poſ- 
ſeſſion to the Warner, ſuch an Invader is called 
Succeſſor in the Vice, and is liable to a ſummar 
Proceſs of Removing: And violent Profits, at- 

| der 


(% Act 39. Par. Q. M. 
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N D — 
ter Decreet of Removing, are obtain d again 
the Tenant Warn'd. | 

10. Tenants of Lands in the Country are 
tacitly oblig'd, to leave the Ground in the ſawe 
Condition as at their Entry, and the Houſes 
as good as they found them, without getting any 
Allowance of Expences, in repairing and u 
holding the Houſes, unleſs it be ſo expreſly 
provided in the Tack. But the Expence of te- 
pairing and upholding Houſes within Burgh, lies 
upon the Proprietor, and not upon the Tenant, 


11. A Tack may be declared void. 1. Fot 


the Tenants not offering to pay the Tack-Du- 
ty for the Space of two Years; or for not fin- 
ding Caution, when cited to do it, for a Year's 
Tack-Duty reſting, and in Time coming. 2. 
By the Tenant's Renunciation, either expreſs 
in Writ, under Form of Inſtrument ; or tacit, 
implied from taking a poſterior Tack of fewer 
Years, or paying a greater Tack-Duty. 

12. A Rental is a Kind of Tack or Set for 
paying a Graſſum, or ſome Acknowledgement 
at the Entry, and an eaſie yearly Duty thereaf- 
ter, ſet down in the Maſter's Rental Bock. 
One who enjoys a Rental, is call'd a Rentaller, 
and hath the Privilege of a kindly Tenant, ei- 
ther by the Maſter's Indulgence, or, becauſe 
his Predeceſſors have been ancient Poſſeſſors, or 
kindly Tenants. 

No Set is accounted a Rental, except it be 
in. Writ, and the Writ bear the ſame to be a 
Rental. ; 

The 
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15 "The Heretor of the Ground only can ſet 
Rentals: But Tutors may renew them for the 
accuſtomed Graſſums. 


5 A Rentaller cannot, without expreſs Power 
* given him, introduce Sub- tenants, or aſſign the 
7 « Rental. And by ſo doing, he loſes his Rental, 


ir the whole, or moſt of the Land therein be 
Ly Afigned ; and by a partial Aſſignation of leſs 
/ than the Half, the Rental falls as to the Part 
aſſigned, | 
A Rental is not, as a Tack, null for not men- 
tioning an Iſh: For when ſer to an indefinite - 


1 Time, it laſts for the Receiver's Lifetime. A 
en- Rental conceiv'd in Favour of a Man and his 
ear: 1 Heirs, extends only to the firſt Heir. 

Having explain'd the private Burdens u 
| of real Rights ; I proceed to touch briefly the pub- 
418 lick Burdens they are ſubjected to. 


CHAP. V. 


Of pu blick Bardens, to which real Rights are 
liable. 


UBLICK Burdens are thoſe Taxati- 
ons impoſed by the Parliament, or a 
Convention of Eftates, to anfwer the 
publick Exigences for ſupporting the Govern- 
ment, and Security of the Nation: Which 
Subjects are bound in Duty to contribute to, 
by opening their Purſes, as Occaſion requires: 

Anciently, in Order to raiſe Taxations more 
equally off particular Lands, there was a . 
ra 


4 


a — — _ jon | — 
158 Part II. Iaſtitutes f the Book II 
i — —__s 
ter Decreet of Removing, are obtain'd againſſ 
the Tenant Warn'd. | 

10. Tenants of Lands in the Country are 
tacitly oblig'd, to leave the Ground in the ſame 
Condition as at their Entry, and the Houſes 
as good as they found them, without getting any 
Allowance of Expences, in repairing and u 
holding the Houſes, unleſs it be ſo expreſſy 
provided in the Tack. But the Expence of te- 
pairing and upholding Houſes within Burgh, lies 
upon the Proprietor, and not upon the Tenant, 


11. A Tack may be declared void. 1. For: 


the Tenants not offering to pay the Tack-Du- 
ty for the Space of two Years; or for not fin- 
ding Caution, when cited to do it, for a Year's 
Tack-Duty reſting, and in Time coming. 2. 
By the Tenant's Renunciation, either expreſs 
in Writ, under Form of Inſtrument ; or tacit, 
implied from taking a poſterior Tack of fewer 
Years, or paying a greater Tack-Duty. 

12. A Rental is a Kind of Tack or Set for 
paying a Graſſum, or ſome Acknowledgement 
at the Entry, and an eaſie yearly Duty thereaf- 
ter, ſet down in the Maſter's Rental Book. 
One who enjoys a Rental, is call'd a Rentaller, 
and hath the Privilege of a kindly Tenant, ei- 
ther by the Maſter's Indulgence, or, becauſe 
his Predeceſlors have been ancient Poſſeſſors, or 
kindly Tenants. 

No Set is accounted a Rental, except it be 
in Writ, and the Writ bear the ſame to be à 
Rental. 

' The 


Ch. 5. 


— 


The 
Rentals 
accuſton 

A Re 
given hi 
Rental. 
if the v 
Aſſignec 
than th. 
aſſigned, 

A Re 
tioning « 
Time, 1 
Rental 
Heirs, e 

Havi. 
real Rig 
lick But 


Of publ 
liabl, 
® 
{ 

| 
publick 
ment, 
Subject: 
by ope 


Anci 
equall 


ch. 5. Lan f Scotland. 159 
"The Heretor of the Ground only can ſer 


nk Rentals : But Tutors may renew them for the 
are WM accuſtomed Graflums. 
Wr A Rentaller cannot, without expreſs Power 


given him, introduce Sub- tenants, or aſſign the 
Mm Rental. And by ſo doing, he loſcs his Rental, 
1 J if the whole, or moſt of the Land therein be 
106 Aſſigned; and by a partial Aſſignation of leſs 
88 than = Half, the Rental falls as to the Part 
: aſſi ned. 
* k Rental is not, as a Tack, null for not men- 
For WM tioning an Iſh: For when ſer to an indefinite 
Du- Time, it laſts for the Receiver's Lifetime. A 
an- Rental concetvd in Favour of a Man and his 
ars Heirs, extends only to the firſt Heir. 
Having explain'd the private Burdens u 
real Rights; I proceed to touch briefly the pub- 
lick Burdens they are ſubjected to. 


CHAP. V. 


Of pablick Bardens, to which real Rights are 
liable. 


UBLICK Burdens are thoſe Taxati- 
ons impoſed by the Parliament, or a 
Convention of Eftates, to anſwer the 
publick Exigences for ſupporting the Govern- 
ment, and Security of the Nation: Which 
dubje&ts are bound in Duty to contribute to, 
by opening their Purſes, as Occaſion requires: 

Anciently, in Order to raiſe Taxations more 
equally off particular Lands, there was a gene- 


ral 
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ral Valuation made of all the temporal Lands 
in Scotland, when the Scots were at Peace with 
England, called the Extent or Retour. Long 
thereafter, another higher Valuation was made, 
while theſe Nations were at War. Whereupon 
the former came to be rerm'd the old Retour, or 
old Extent, or the Valuation tempore Pacts ; and 
the latter, the new Retour, or Extent, or the 
Valuation nunc, et tempore Belli. Taxations were, 
at firſt, rais d conform to the tax d Roll of the 
old Retour, or Extent; and thereafter, accot- 
ding to that of the new Retour, or Extent; 
and Church- men were tax'd conform to Bagi- 
mont's Roll. But in the Year 1666, a new Va- 
luation ot the whole Land Rent of Scotland, as 
then poſle(s'd, was made: According to which 
all Subſidies are how raiſed by Way of Ceſs, 
impoſed by a voluntar Offer made by the Sub- 
jects to the Sovereign, and declared in the par- 
ticular Acts impoſing them, to be debitarfundi, 
upon all Lands not exempted from Payment, 
They bear -Annualrent after fix Months froth 
their ating due (a). Irredeemable Annual- 
rents by Inteftment, not relative to a Stock, and 
Liferent Infeftments of Annualrent are liable to 
publick Burdens, proportionably with the Lands 
affected therewith. 
Thus far of teal and heretable Rights: Obli- 
gations, and perſonal Rights come next under 
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BOOK III. 
Of Obligations, and perſonal 
Rights,their Nature,the ſeveral 


Kinds of them, how acquired, 
and annulled. 15 


R&BLIGATION is a legal Tie, 


binding one to pay or perform any 
Thing to another: It conſiſts of 

two Parts, viz. The Intereſt of 
the Creditor therein to exact what is due, 
whence it is called a perſonal Right ; and the 
Burden upon the Debtor, whence it is term'd 
an Obligation, | | 

2. Obligations are either natural, or civil. 

3. Natural Obligations are thoſe, which ariſe 
ſom mere natural Equity. Whereof ſome pro- 
duce Action with us, as the Obligations of 
Parents to aliment their Children, and Huf- 
bands to entertain their Wives, &c. Others are 
withour any civil Effect, or coercive, and are 
left to the Conſcience of the Parties, as the 
Obligations to Gratitude, Charity and Mer- 


ey, Os. | 05 Pan 
L 4. Civil 
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4. Civil Obligations are thoſe, which owe 
their Birth and Authority to poſitive Law, or 
municipal Cuſtom, and afford Action for Per. 
ormance thereof. Theſe are either Principa|, 
or Acceſlory. 8 | | 


-CHAP. I 
Of Principal Obligations. 


P RINCIPAL Obligations are vari. 


ouſly divided. 1. They are either pure 
and ſimple, or conditional, or to a Day, 
2. They are onerous and lucrative, or gratui- 
tous. 3. They ſpring either from Contracts, or 
quaſi Contracts, or from Crimes and Offences, 


T IT. 
Of Obligations pure, conditional, and to 4 Day. 


* 


1. A Pure or ſimple Obligation is that, 
| - which hath preſent Effect, and the 
Granter ſtands bound from the Date to pay ot 
perform. TY eee 
2. A conditional Obligation is that, which is 
of no Efficacy, till ſomething is performed, ot 
happen, which may, or may not be. The 
Condition muſt, 1. Be poſſible, that is, fuch 
as may naturally happen, or is in the Creditor's 
Power: For, an impoſſible Condition voids 
the Obligation it is adjected to. A Condition 
15 impoſhble either de Fucto, which naturally 
cannot come to paſs, or de Jure, which is con- 
n — trary 
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trary to Law or good Manners. 2. A Condi- 
tion muſt be uncettain, and relate to the Time 
to come. For, if it be certain, by relating on- 
ty to the pteſent or paſt Time, tho unknown 


ſuch Condition, is either effectual, or null from 
the Date, according as the Condition hath 
happened, or not. Sometimes.a Condition is 


tion to pay 4 Tocher, implies this Condition, 
if the Marriage be perfected. FS 

3. An Obligation to a Day is that, which 
is preſently binding, but, wheteof Performance 
tannot be fought for a certain Time. After 
capling wheteof, dies interpelat pro Hominez 
the Debtor is in Mora, without Neceſſity up- 
on the Cteditot᷑ to 1 75 Payment. 

4. A Fonditional Obligation differs from an 
Obligation to a certain Day; in that the 
former is annulled, by the Creditor's dying be- 
fore the Condition exiſt; whereas, the latter, 
upon the Creditor's dying before the Day, 
paſſeth to his Repteſentatives. 


Penner -- "of JO 

Of . Obligations onerous and lucrative. 
I, N onerous Obligation is that, which 
| is made for a valuable Cauſe or Con- 
fiderat ion. 3 i, 4 J 
2. A lacrative Obligation is that, which is 
made for mete Love ànd Favour, to the Re- 


7-2 | ceiver 


to the Parties, the Obligation granted under 


implied, tho not expreſſed: As an Obliga- 
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ceiver, or, for which nothing is done or paid, 
called a Donation or Gift. 
3. A Donation is petfe&ted, by Conſent of the 


tive of 
above t 
thereby 


Donor or Giver, and the Acceptance of the 6. In 
Dohee ot Donatary, to whom the Gift is WI Gitcs, 1 
made. Donaric 
4. Donations are either Proper, or Improper, A Dc 
5. A Proper Donation is the beſtowing the Na 
ſomething upon another, without any other WI Donor's 


Motive, than that the Donor may exerce 
an Act of Liberality. Which is fo little fa- 
voured in Law, that none are preſumed to 
git. Far leſs is a Debtor preſumed to do ſo: 
So that any poſterior Obligement granted by 
him in Favour of his Creditor, without an 
onerous Cauſe, is interpteted to be in Security 
or Satisfaction of the former pro tanto. But, 


this Preſumption of Law may be taken off by WI 2. In 
ſtronger Arguments, inferring a Deſign rather WI tially re: 
to gift, than pay. Thus, Proviſions, by Pa- WE pable of 
rents to Children in Familia, are not aſe ribed pable, 3 
in Satisfaction of anteriot Bonds of Proviſion {WI Reaſon, 
granted to them, if the latter were not made contract 
in the Childrens Contracts of Marriage. A Age, & 
Father alimenting his Children, is preſumed WW {nt ma 
to do ſo es pietate, without any Deſign to ob- WI © tacit, 
lige them. Aliment . furniſhed to any Perſon WM {cnt rac; 
of Diſeretion after Pupillarity, without. ay WI Homo/og 
Agreement to pay for it, is preſumed to be given WM Flace, v 

atis; if the Furniſher was not in Uſe to get Ml the Ho 
ne, for ſo doing. A Debtor 81 8 to bis De: 
his Creditor a Bond, beating exptelly the Mo- Nor, w 


tive 
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tive of Love and Fayour, or to be over and 
above the Sum formerly due, is not underſtood 
thereby to compenſate the former Debr. 

6. Improper Donations are remunerato 
Gifts, made in Recompence of Services, an 
Donations in Proſpe& of Death. 

A Donation made in Proſpect of Death is of 
the Nature of a Legacy, and voided by the 
Donor's ſurviving the Donee or Donatary. 


Ir. HE 


Of Obligatiqns ariſing from Contrafts, and the ſes 
veral Kinds of them. 


H. A Contract is an Engagement betwixt 


Performance by an Action. 

2. In all Contracts, ſome Things are eſſen- 
tially required, as, 1. That the Parties be ca- 
pable of contracting. Some are 1 15 inca- 
pable, as thoſe, who want the free Uſe of their 
Reaſon, married Women, Cc. Others cannot 
contract to their Prejudice, as Perſons under 
Age, &c. 2. Parties mult conſent, which Con- 


or tacit, by Needs importing Conſent. Con- 
ſent tacitly inferr'd from Fact or Deed, is called 
Homologation. Bur Homologation cannot take 
Place, where it is not proved or preſumed, that 
the Homologator knew the Right to which 
his Deed is alledged to import a Conſent : 
Nor, where his Deed may be aſcribed to ano- 


„ 


two or more Petſons, effectual to force 


ſent may be either expreſs, by Word or Writ; 


o 
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ther Cauſe. Nor yet is Homologation in- 
ferred from a neceſſary involuntary Act, to 
which the Party might have been compelled 
by Law. Conſent muſt be given with Know- 
ledge of what is neceſſary to be known, in or- 
der to form the Engagement, and with Free- 
dom (a). 3. The Sabie Matter of the Con- 
tract muſt be, a Thing in Commerce, and in 
Man's Power, and ſuch as Law allows of. 
Thus pattum de quota litis, whereby Advocates 
agree to have a Share of the future Profit of a 
depending Plea, is null. But a Contract is 
not quarrellable, upon the Account of enorm 
Leſion or Prejudice ſuſtained by either Party. 
3. Contracts may be yariouſly divided. 1m, 
Some are obligatory upon one Side, or upon 
one of the Parties only; others are reciprocal 
and obligatory upon both. In reciprocal Con- 
tracts, where the mutual Obligements ate 
either conceived conditionally, viz. That the one 
Part being performed, the other ſhould be per- 
formed A8 be, are Cauſes of each other; 
neither Party can demand Implement from the 

other, till he himſelf perform, 2. Contracts 
are, 1. Real, or thoſe perfected, by the Jater- 
vention of Things given or done, 2, Verbal. 
3. Written Contracts. 4. Thoſe perfected by 
fole Conſent. 5. A Contract petfect, partly 
by Writ, pay by Nbofeut. of 
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t, to | ff by IV. 


Clled f real Contrafds, or thoſe perfelled by the Inter- 
vention of Things, , 


Heſe are, 1. The Loan of Money. and 
other Things to be reſtored in Kind. 
2. The Loan of Things to be reſtored ia Se- 
de. 3. Depoſitum. 4. Exchange or Excam- 
bion, 5. Policy of Infurance. | 


„ 


Of the Loan of Money, and other Things to be res. 
ſtored in Kind, | 3 


1. THE Loan, of Things to be reſtored 
in Kind, is a Contract, whereby àæ certain 
Quantity of Fungibles, or Things That paſs 
in Commerce by Number, Weight or Mea- 
ſure, ſuch as Ie, Corn, Wine, or the 
like, is given by one to another ; on Condition, 
that he ſhall reſtore the Equiyalent jn Quan- 
tity and Quality, at the agreed Time, 
2. The Borrower of Corn, Wine, and the 
like, owes. the ſame Quantity and Quality 
borrowed, and neither more nor leſs, whether 
the Price be riſen or fallen. But in the Loan 
of Money, the Debt is to be paid, according 
to the Courſe of Money, or the extrinſick Va- 
lue ſet upon it by lawful Authority, at the 
Time of Payment, v. g. 190 Crowns borrow- 
cd, may be repaid in fewer, if that Species of 

L 4 Money 
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Money was cried up, and heighten'd in Value 
before the Payment ; and more ſhould be re- 
paid, in caſe of the Value's being lower'd. 

3. The otdinary Way of borrowing Money 
among Metchants is, by an Exchange Con- 
tract contained in Bills. Whereof ſome are 
conditional, making the Sum therein payable, 
only upon ſome Condition, as Bills of Bottom- 
ry > others Are pure and ſimple, which are ab- 
olutely to be paid at a preciſe Time, as Bills 
of Exchange. 


--SRCT-0 


Of the Loan of Things to be reſtored in Specie, 
or in the ſame Subſtance. | 


1. A Loan of Things to be reſtored in Spe- 
cie, is a Contract, by which one gives a Thing 
to another for a ſpecial Uſe, on Condition, that 
after he hath uſed it ſo long, as his Occaſions 
in as good Condition as it was, when lent. 

2. He who borrows a Thing for his own 
Uſe, as a Horſe to make a Journey for his 
own Buſineſs, is obliged to take Care of it, 
with all the Exactneſs that is uſually obſerved 
by the moſt diligent Perſons, and is to anſwer 
for all the Loſs and Damage happening for 
Want of ſuch a due Care. When a Thing is 
borrowed for the mere Behoof of the Lender, 
as a Horſe to go into the Country about his 
Affairs; the Borrower is liable only for what 

| | | 88 


required, the ſame individual Thing be returned 
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may happen thro' his Fraud, or any groſs 
Fault that 1s next Door to it. - It the Loan be 
given for the common Advantage of both Bor- 
rower and Lender, as a Horſe to the Lender's 
Copartner, to go and look after the common 
Concerns of the Company ; the Borrower muſt 
anſwer for what falls out thro' his Want of that 
Care, which a diſcreet and diligent Man takes 
in his own Concerns. But, if it has been 
agreed what Care the Borrower ſhould take of 
the Thing lent, ſuch Agreement is the Rule of. 
his Diligence. | 

3. Seeing the Lender remains Proprietor of 
the Thing which he lends, if the Borrower 
has uſed it only during the Time, and for the 
Purpoſe to which it was lent him, and it pe- 
riſh, or is diminiſhed, without his Fault, by 
Accident, or by the bare Effect of the Ule, 
which he had Right to put it to; the Owner 
bears the Loſs: Unleſs the Borrower took 
upon himſelf all Accidents. 

4. The Borrower is obliged to reſtore the 
Thing back, after it has ſcxved the Uſe for 
which it was lent, without any Claim from 
the Lender, of Expences neceſlary in order to 
make Uſe of it; but only of extraordinary 
Charges beſtowed upon it. 


oY 


SECT. 
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SE CT. III. 
Of Depoſitum. 


A halten in general is, the committing 
of any Thing to the Cuſtody of another in 
Truſt, Which may be divided into Depoſſtum 
properly fo called, and Sequeſtration, 


14 
Of Depofitum, properly ſo called. 


1. A Depo ſitum properly ſo called is, a Con- 
tract by which one Perſon gives to another 
Something to keep without Reward, on Con- 
dition, that he reſtore it, whenever demanded 
by him, who depoſited the ſame. He who de- 
polites, is term'd the Depoſitor, and the other 
the Be e, wy 3 

2. If the Depoſitary ſuffer the Thing depo- 
ſited to be loſt, to periſh or be ſpoiled thto 
his Fraud, or groſs Fault, or inexcuſeable Ne- 


gligence, or by not taking the ſame Care of it 


that he does for his own Concerns ; he is 
bound to make it good: But, if ſuch Loſs or 
Damage happen by Accident, or thro' ſome 
ſmall Neglect, or Want of that Care, which 
another prudent Man probably would have 
uſed ; che Depoſitary is not accountable for it, 

3. The Thing depoſited muſt be reſtored, 
when the Depoſitor thinks fit to call for it, 
with the Produce, i. e. the Fruits and ay i 
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And the Depoſitary recovers any neceſſary and 
profitable Charges laid out by him in keeping 
it; but cannot detain it with him, in Compen- 
ſation of other extrinſick Debt owing to him 
by the Depoſitor. „ | 
4. That a Writ out of the Hand of the 
Granter, was depolited upon Terms, can be 
proved only by the Writ or Oath of the Per- 
ſon, in whoſe Favour ic is conceived, and not 
by the Depoſitaties Qath : But the Terms 
o Depoſiting may be, proved hy his Oath. 


1 
Of Sequeſtration. 


1. Sequeſtration is, the depoſiting of 2 
Thing, whereof the Property or Poſſeſſion is 
diſputed, by two or. more pt᷑etending to it, in 
the Hands of a Third Perſon, to keep, till the 
Controverſy be decided, and to teſtore it to 
him, who ſhall be acknowledged or declared 
the true Owner. 2 

2. Sequeſtration is either voluntary, which 
is made by the Agreement of Parties; or ne- 
ceſlary, which is directed by Authority of a 
judge, and is therefore, called a judicial Se- 
queſtratioun. ach they 

3. Judicial Sequeſtration with us is, a com- 
mitting the Cuſtody and Management of a 
Thing controverted in Judgment among ſeve- 
ral Pretenders, to ſome indifferent Perſon, b 


an Act and Commiſſion of the Lords of Seſ- 


ſion, 
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fion, ta be made forthcoming to ſuch, as ſhall 
be found to have beſt Right. This Truſtee 
is appointed, at the Deſire of Parties intereſted, 
by the Lords, upon ſeveral Occaſions : As 
for managing an overburdened Eſtate, pending 
the Ranking of the Creditors Intereſts, or, for 
managing Hareditatem jacentem, during the 
Time that the apparent Heir deliberates, or 
is perhaps Abroad, and ignorant of his Inte- 
reſt, called Curator bonis; a Factor on the 
Eſtate, for keeping controverted Moveables, 
as Jewels, Plate, Heirſhip, Cc. Sometimes 
Curator bonis is named by the King's Gift. 

4. Factors appointed by the Court of Seſ- 
ſion, for managing ſequeſtred Eſtates, muſt 
not be Writers or Dependers on the Seffion; 
They find Caution for their Diligence and Fi- 
delity ; are allowed Salaries, beſides their Ex- 
pences ; muſt, within ſix Months of extracting 
their Factories, give into the Lords a Rental 
of the Eſtate, and bygone Reſts, and yearly 

ive in Schemes of their Accompts ; are liable 
Pr Annualrenr of what Rents they recover, 
or might have recovered, within a Year after 
the ſame are due; cannot, during their Office, 
become Creditors upon the ſequeſtred Eſtates, 
except by Succeſſion, and are exauctorated by 
the Lords. : - 
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— . Ar oe ny _ — 
Ch. i. Lew of Scotland Tit. 4. $4, 5. 73 


_— 


SECT. IV. 
. Of Exchange or Excambion. 

EXCHANGE is a Contract, by which 
any one Thing, except Money, is agteed to be 
given for another. If either of the Things, 
bartered, g before Delivery to belong to 
ſome Third Perſon, the other Party may re- 
fuſe to accept of it, and retain what he was to 
give in Exchange fot it. If it be evicted by 
the Owner after Delivery, the Conttact be- 
comes void, and the Party from whom it was 
evicted, hath Recourſe to what he gave in Ex- 
change : Which he may recover from fingular 
Succeſſors for an onerous Cauſe, = 


> $®6T. v. 

Of the Policy of Inſurance. 
THE Pdlicy of Inſurance is à Contract, 
whereby one, fot 4 Premium ot Price ſtipu- 


lated, takes upon Wim the Peril of Ships, Goods, 
ot any other Thing ſubje& to Hazard. 


TI T. V. 
Of verbal Contracts: 


* Erbal Contracts are thoſe, made b 
the Interpoſition of Words. Which 
are either Promiſes, verbal Offers, or Pactions. 


2. A 
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2. A Promiſe is a Contract, whereby otie 
doth verbally engage himſelf to pay, or do 
ſomething to another, without mutual Agree- 
ment. Which is binding befote the Perſon, to 
whom it is made, accept thereof. But ſome 
Promiſzs may, even after ſuch Acceptance, be 
reſiled from-: As a Promiſe of Marriage may 
be paſt from, before Copulation follow upon 
it; and a Promiſe to grant any Right that te- 
quires by the Nature thereof, or is agreed by 
the Parties, to be perfected in Writ, may be 
reſiled from, till the Writ be fign'd, and de- 
le: | 

3. A vetbal Offer to give of perform Some- 
thing to another, is not of Force, till it be 
accepted by him; For, till then, the Offeret 
may revoke it ; and it falls by his Death. 

4. A Paction is a verbal Agreement be- 
twixt two or more to do, or not to do. 

5. Gratuitous Ptomiſes, tho of a Sum never 
ſo ſmall, cannot be proved by Witneſſes, but 
only by Oath of Party. But a Promiſe inci- 
dent to a Bargain concetning Moveables, and 
Merchant Bargains made ſn Markets, may be 
proved by Witneſſes 25 


1 
Of written Contracts. 
1. A LL probative Writs with us; are eithct 
H publick, as Inſtruments of Notaries ; 
or private Writs, under the Hands of private 
Perſons; 


—— 
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perſons, or Corporations, as Contracts, Bonds, 


Bills, Tickets, Diſpoſitions. 

2. Some Obligations requite Writ to make 
them binding, others require it only for Proof. 

3. Obligations requiring to be pertected by 
Writ, are either thoſe that require it as an 
eſſential Solemnity, viz. Diſpoſitions of Heri- 
tage, Tacks for longer Time than a Year, 
Rentals, Aſſignations, and all Matters of Im- 
port ance that is, exceeding in Value 100 lib. 
Scots ; or, a Sum never ſo ſmall that is to be 
annually paid, which may be paſt from by 
either Party, till the Writ be ſign'd ; or, fuch 
as are agreed to be reduced in Writ, tho they 
may be made without it, which may be reſiled 
from, before the Writ be perfected. 1 

4. Many of our Writs muſt be on ſtamp'd 
Paper or Parchment, otherwiſe are ineffectual, 
unleſs the Stamp- duty be paid, and Five Pound 
Sterling to the Crown, to ſupply the Defect (a). 


ties may be written, either on Sheets battered 
together, and the Margins at the joining of the 
Sheets ſigned by the Parties; or by Way o 


is marked by the Number, and ſigned by the 
Parties, and the End of the laſt Page, (which 
the Witneſſes need only to ſign in Writs, re- 


conſiſts of (). 


(6) Act 13. Seſſ. 6. Par. K. H. | 


5. Contracts, Diſpoſitions, or other Securi- 


(a) 10. A. C. 19. junct. 13. A. Sefl. 2. C . 75 


Book, in Leaves of Paper, whereof every Page 


quiring Witneſſes) mention how many Pages it 


— 


— — a 
P — —-— 
. 
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6. All private Rights or Obligations muſt 
be ſigned by the Granters, if they can write, 
or by Notaries for them, if they cannot, 
The King ſuperſcribes his Deeds, and his Se- 
ctetary of State ſubſcribes the ſame. Subjects 
do only ſubſcribe. Noblemen and Biſhops, 
are allowed to ſubſcribe by their Titles, and 
Al other Perſons by their Names and Sur- 
names (a), cither at length, or by the two 1ni- 
tial Letters thereof. _ 
7. Contracts or other Deeds of Importance 
do commonly require more Solemnity, than 
othets of leſs Conſequence. For no Writ of Im- 
portance is ſuſtained, except it be not ofily 
{ſigned before two deſigned Witneſſes, if the 
Party can write; ot, by two Notaries in Pre- 
ſence of four deſigned Witneſſes, if the Patty 
cannot write (b) ; but alſo ſubſcribed by the 
Witneſſes (c), and ſpecially name and defign 
the Writer (d). Where a Party cannot write, 
he muſt give Warrant to two Notaries to ſub- 
ſcribe for him, by touching the Notaries Pen, 
Witneſſes in written Contracts, called 'Ioſtru- 
mentary Witneſſes, ſhould be deſigned (i, e. 
their Aaditions by which they may be di- 
ſtinguiſhed from others marked) in the Hod 
of the Writ, and ought not to ſubſcribe as 
Witneſs, unleſs they know the Parties, and 
ſaw them ſign, or ſaw or heard them give War- 
rant 


Ca) Act 21; Par; 2. Self; 3, ch. II. (b) Act 80. Par: 5 
35 (e) Aa 3. Par. 3. Te Il; (d) Act 175. Par. 13+ 
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rant to a Notary or Notaries, to ſubſeribe for 
them; and in Evidence thereof, touch the No- 
tary's Pen, or heard them acknowledge their. 
Ge. Subſcriptions at the Time, under the Pain of 

Acceſſion to Forgery (a). If there be Margt- 
nal Notes, or Additions upon the Paper, theſe 
PPS Wnuſt all be ſign d by the Party, and the Writ 
ſhould bear, that the Witneſſes are alſo Wit- 


of the Number, if more than one, ſhould be 
expreſſed. . „ 
8. But any Writ for a Sum, not exceedin 
han Wo 775. (if ir be not to be annually paid) nee 
not Witneſſes; and, where the Granter can- 
got write, one Notary and two Witneſſes may 
ſubſcribe for him. Nay, even ſome Writs of 


r. Importance are  ſuſtain'd, tho wanting Wit- 
art) ineſſes. As, 1. Contracts of Marriage. 2. A 
5 Tripartite Contract. 3. Holograph Writs, 
ugh that is, all written with the Granter's Hand, 
b. ate good without Witneſſes, but do not prove 
5 their Dates. 4. Bills of Exchange, and Let- 
Joy ters of Credit. But Promiſſory Notes are not 
on” privileged in Scotland. 5. Notes, or Orders 
4 tor Military Diſcipline, or circulating the Pay 


of a Regiment. 6. A Teſtament, tho” of 
great Importance, ſign'd by one Notary, or. a 
Miniſter of the Goſpel, who may a& as a No- 
tary. in Teſtaments for one, who cannot write, 
in Preſence of two ſubſeribing Witneſſes, is 


good. 5 OE 
M 9. Date 


(a) Act 5. Par. 3. ch. II. 


neſſes to the Marginal Note or Notes, where 
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eee 
9. Date and Place are not neceſſaty Eſſen- 13.7 

tials in a Writ, unleſs the Verity of it be que- ture, is 

ſtioned. Eſtate 


10. Writs, not excepting Bills of Exchange, vill, if 
wherein the Names of the Perſons in whole WR Place, 
Favour conceived, are left blank, and not in- But a f. 
ſerted before, or at ſubſcribing, or, at leaſt, Nit, is r 


in Preſence of the Witneſſes to the ſubſcribing, WM longing 
before Delivery, are null. But Indorſations of Wl al by tt 
Bills of Exchange, or the Notes of any trad- WW would r 
ing Company are excepted (a). 

11. An Obligation in Writ is regularly not 
binding, till it be delivered to the Creditor : 
But ſome Writs are effectual without Delive- . 0 


ry: As mutual Contracts, Wrirs bearing a 
Clauſe diſpenſing with the Delivery, or re- 
ſerving a Liferent or Faculty to the Granter 
to alter, Bonds granted by Paients to their 
Children. | 

12, Publick Writs, as the Inſtruments of 
Notaries, Acts of Office written by common 
Clerks, are null, for wanting the Writers 


Name and Deſignation. And ſeeing Incot- 1. 8 
porations and publick Offices are allowed to by wh 
rint their Bonds, with Blanks for the Sub- rent N 
antials, to be filled up as Occaſion offers; 1. 
ſuch printed Bonds are good, if the Filler up Wl and S 
of theſe Blanks, viz. the Debtor's Name and or Ro 


Deſignation, Sum, Date and Witnefles be 
named and deſigned : Otherwiſe they ate 
null. | 
13. A 


( At 25. Seſſ. 6. Par. K. WW. 
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13. A foreign Deed, which, by its own Na- 


ture, is modus habilis, to convey any Right or 
Eſtate belonging to the Granter in Scotland, 


III. 


ſſen. 
que- 


ange, wil, if ſolemn, according to the Law of the 
hoſe place, where it is made, be ſuſtained here. 
t in- ¶ But a foreign Deed, which, by the Nature of 
leaſt, Nit, is not habile to convey ſuch Intereſt be- 


longing to the Granter in Scotland, tho effectu- 
al by the Law of the Place, where it is made, 
would not be ſuſtained here. 


bing, 
Ins of 
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clit Of Contratis perfefted by ſole Conſent; 

ing 4 Heſe are Selling and Buying, Letting out 
was 3 and Hiring, Partnerſhip, and Mandate 


1mon 1 5 * 
iter Of Selling and Buying: 


t. SELLING and Buying is a Contra&; 
by which one gives a Thing for a Price in cur- 
rent Money. | 
2. A Saſe is, either private, betwixt the Buyer 
and Seller; or publick and open, by Auction 
or Roup. | | i 
A Sale, by Way of Auction or Roup, is; 
when publick Intimation is made of a Day 
when, and the Terms upon which, the Goods 
are to be expoſed to Sale. Which is either vo- 
M 2 tantary 
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luntary, at the Pleaſure of the Owner, or ne- — 
ceſſary, by a Decree of a Court of Juſtice. 
3. All Things that ly in Commerce, either 


actually exiſting, or the uncertain Expectation 5. T 
of what may be; as a Draught of Fiſhes be- be aſce 
fore the Net is thrown, may be ſold. Yea to who! 
the Sale of a Thing belonging to a Third Per- ther to 
ſon ſubſiſts, to make the Seller liable for Da- which ( 
mages to the Buyer, in caſe it be evicted by the nor wi 
true Owner. But there are ſome Things, nabe 1 
which, tho? not altogether exempted from Com- fion wi 
merce, the Owner cannot warrantably ſell to 6. W 
ſome Perſons; as, contraband Goods to Ene- a Parce 
mies. Other Things ſome Perſons are dil- perfect, 
charged to buy, tho' others are not : As, agreed ; 
Members ot the College of Juſtice are prohi- of. B 
bited to buy depending Pleas, upon Pain of Mt ſure or 
loſing their Places, and all the Privileges there- fect, till 
of (a). Things again, which are the proper Will Pecauſe 
Subject of Commerce, are reſtrain'd, as to the cifely x 
Manner of Buying, by the Laws againſt Fore- de Bat 
ſtalling, Regrating, and Ingroſſing, or, as to pertecte 
the Manner of Selling, by the Law againſ 7. 4 
Monopolies. $4} of the 
4. The Seller is obliged to declare to the bound 
Buyer any latent or ſecret Inſufficiency or De- Fay the 
fe& of the Thing ſold, which renders it ſo {Ml voided, 
unfit for the Uſe for which it was bought, ſrands 
that if it had been known to the Buyer, he while 
would not have bought it: Otherwiſe, there is Bl Neglie 
Place for Redhibition; that is, the Seller is {il wd ro 
obliged & * 


. Act 21 6. Par. 14. J. VI. 
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obliged to take back the faulty Thing, and 
the Sale may be diflolved. | 

5. The Price muſt be certain, or ſuch as may 
be aſcertained by the Determination of one, 
to whom it is referred. It may be referred ei- 
ther to a Third Party, or to the Seller. In 
which Caſe, if the Third Party neither can, 
nor will determine the Price, or the Seller 
make it extravagantly high; the Lords ot Seſ- 
ſion will determine or modify. 

6. When an individual Thing is bought, or 
2 Parcel of Goods ſold by Bulk, the Sale is 
perlect, at the ſame Time that the Parties are 
agreed about the Merchandiſe and Price there- 
ot. But, if Goods of ſuch a Number, Mea- 
ſure or Weight are fold, the Sale is not per- 
ect, till they be counted, meaſured or weighed : 
Becauſe, till then, it cannot be known pre- 
ciſely what is ſold. And, if it be agreed, that 
the Bargain ſhould be put to writing, it is not 
perfected, till the Writing be ſigned. 

7. The Effet of a Sale, perfected in either 
of the Ways aforeſaid, is, that the Seller is 
bound to deliver the Goods, and the Buyer to 
pay the Price, and the Bargain cannot be a- 
voided, unleſs both conſent, Again, the Buyer 
ſtands to all Loſs happening to the Goods, 
while undelivered, without the.Seller's Fault or 
Negligence, tho the Property is not transfer- 
red to the former, till Delivery; and reaps thę 
Profit of all Changes, which make them bet- 
ter. But, if they happen to be deſtroyed or 

M 3 diminiſhed, 
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diminiſhed, after the Seller is in Fault for not 
delivering them, he bears the Loſs. 
1 8. Some accidental Acceſſaries, not eſſential 
| to this Contract, may be added to it. 1. Eat- 
neſt (which we call Arles) is frequently given 
by the Buyer to the Seller, as a Symbol of the 
argain, which is a Piece of Money, or other 
hing. The Effect of Earneſt is ſometimes 
regulated by Agreement: And where nothing 
is expreſſed about it, the Earneſt, it it be a 


is paid; if it be Money, it is reckoned as a 

art of the Price. 2. It is an uſual Paction 
in Sales, that if the Price be not paid at the 
Time appointed, the Sale ſhall be void. 3. lt 
is ſometimes agreed, that the Seller ſhall be at 
Liberty to take back the Goods, he reſtoring 
the Price, which is called a Reverſion, or 
Power of Redemption. 4. That the Seller 
and his Heirs ſhall have the Privilege to buy 
back again what is ſold, before any other offer- 
ing the like Price, which is called jus Re- 


tractus. 


C&E'CT.. I. 


Of Letting out and Hiring, 


| 1. LETTING and Hiring is a Contract, 
Y by which one Party gives to the other the En- 
1 joyment or Uſe of a Thing, or of his Labour, 
8 during 2 limited Time, 2 a certain Rent ot 


Hire, 
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Hire, which may be either in Money, or any 
other Fungible. 

2, Not only Moveables, but alſo Immove- 
ables, as Houſes, Lands, &c. may be Let out 
for Hire: But the Letting of Lands is called 
a Tack, of which I have treated in another 
place (a). 

3. He who Lets a Thing, is bound to give 
the free Uſe and Enjoyment of it, to him to 
whom he Lets it out; ro make the neceſſary 
Repairs, which the latter is not bound to 
make by Agreement ; to maintain him in the 
free and undiſturb'd Poſſeſſion; and if evicted 
from him, is liable tor Damage. 

4. He who takes a Thing to Hire, cannot 
put it to any other Uſe, than that for which 
it was given him, is accountable for any Dam- 
age happening to it, thro' his Fault, which 
any caretul and diligent Man would not have 
fallen into; and after the Time, for which the 
Thing was Let, is expired, he who hired it 
ought to reſtore it to the Perſon who Let it to 
him, and to pay the agreed Rent or Hire. But 


the Hire is not due, if the Thing Let, by rea- 


ſon of ſome Defect therein, be not in a 


Condition ro ſerve the Uſe for which it is 
Hired, 


M 4 SECT: 


(«) Supr. B, II, Ch, 4» Tit, 4. Sect, 6. 
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SECT. ll 
Of Partnerſhip. 


1. PARTNERSHIP is a Contra, 
by which two or more Perſons join in common 
Money or Goods, and Labour or Service, for 
carrying on ſome lawful Commerce, Work, or 
other Buſineſs, that they may ſhare among 
them all the Gain or Loſs thence ariſing. © 

2. Money or Goods only, or Labonr and 
Service only may be contributed by all the 
Partners; or Money and Goods by ſome, 
Labour and Service by others: Whereof the 
Contribution may be equal, or unequal, 
Where nothing 1s expreſly agreed as to the 
Communication of Gain or Loſs, all are to 
ſhare therein, proportionably to their Contti- 
bution of Money, or Goods, or Pains. If the 
Shares of Profit and Loſs, that eyery one is to 
expect, be expteſſed, that muſt be obſerved ; 
whether it be agreed, that thoſe ſhall be equal, 
where the Contribution 1s unequal ; or unequal, 
where the Contribution 1s equal. For ir may 


be juſtly ſtipulated, that one ſhall have a great- 


er Share of the Profit, than he ſhall bear of 
the Loſs; and that another ſhall bear a greater 
Part of the Loſs, than he ſhall have in the 
Profit; and that a third ſhall have a ſhare of 


the Gain, and be altogether free from Los. 


Becauſe the Advantages which the Company 
may reap from the Credit, Intereſt, or mow” 
| Em enn ledge 
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iedge of one Partner, or from the Pains he 
takes, or Dangers he expoſes himſelf to in the 
Management of the common Concern, may 
compenſate the allowing to ſbare in the Profir, 
without Hazard or Loſs. But ſuch an A 
ment, that the whole Loſs ſhould fall u 
one of the Partners, and the whole Profit go 
to the other, is unlawful, and inconſiſtent with 
2 Partnerſhip. If the Portions of the Gain 


preſſed, thoſe of the Loſs will be regulated on 
the ſame Foot: And the mentioning only 
what Part of the Loſs every one mult bear, 
imports, that they ſhall ſhare of tlie Gain in 
the ſame Proportion, 

3. That is only underſtood to be Gain, in 
order to a Diviſion among the Partners, which 
remains clear after all the Loſſes and neceſſary 
Expences are deducted : Lofs is reckoned only 
ſo far, as it exceeds what is gain'd. 

4. Partnerſhips are limited to the Commerce, 
or other peculiar Buſineſs thereof, and doth 
not extend to other Things which were to be 
joined in common. 
5. Partners are obliged to advance, accor- 
ding to their Shares, for furthering the Affaits 
of the Community. One of more Partners, by 
doing in the common Concern, as buying 

oods, borrowing Maney, Cc. doth oblige 
and profit the reſt, if he a& either in the 


rant, or according as they have been — 
e 


only to acerue to the reſpective Partners, be ex- 


Name of the Society, or by their expreſs War- 
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ed to act. But what he other Ways does, binds 
only himſelf. Each Partner has a Negative 
in whatis neceſſary for the Deſign of the So- 

ciety, unleſs it be otherwiſe provided, vix, 
That the Plurality ſhould determine in all 
Matters. Partners are liable to ſuch Diligence, 
as Men uſe in their own Affairs. 

6. Partnerſhip is diſſolved, 1. Not only by 
Conſent of all the Partners, but any one may 
break it off when he pleaſes, either expreſly, or 
tacitly, by trading ſeparately, provided he do 
it fairly and ſeaſonably, without any ſiniſter 
View. 2. The Death of one of the Partners, 
diſſolves the Partnerſhip, with Regard to them 
all, unleſs it be otherwiſe agreed. 3. It is at 
an End, by the Accompliſhment of the Buſi- 
neſs for which it was contracted, 


S EU 1V; 
Of Mandate or Commiſſion. 


1. A Mandate or Commiſſion is a Contract, 
by which one gives Power to another accept- 
ing, to look atter his lawful Concerns, Judici- 
al, or Extrajudicial, as if he were preſent. The 
Giver of the Mandate, or Perſon authorizing, 
is call'd the Mandant, and the Undertaker to 
perform, the Mandatary or Proxy. 

2. The Mandant is obliged to approve and 
ratify what is done, purſuant to the Power he 
has given ; and to reimburſe, indemnify, and 
{ave harmleſs the Proxy, if there be O. 

| or 
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for ic. It ſeveral Perſons have named one Proxy, 
every one of them ate bound to him in ſolidum, 
tor the whole Conſequences of the Commiſſion. 

3. The Mandatary, it he accept the Order 
and Power given him, is bound to execute it; 


and if he tail to do it, will be liable for the 


Damages occaſioned by his not acting, unleſs 
he have a lawtul Excuſe for his Omiſſion. He 
ſhould rake Care not to tranſgreſs the Limits 
of Authority given him ; for, 1t he do, he him- 
ſelt only is obliged, and his Employer not 
bound ro ſtand to it: Unleſs it is manitc(tly 
tor his Advantage, or equivalent to that given 
in Commiſſion. But a Mandatary buying a 
Thing dearer than he had Power to do, may 
oblige the Mandant to take it at the Price he 
allowed the former to gire. When two or 
more Proxies are intruſted with, and undertake 
Direction of the ſame Affair, if they be named 
icparately, as A. or B. or C. to manage it, 
any one may act effectually by himſelt; it 
named jointly, as A. B. and C. they muſt all 
exercile the Commiiſion. Where a certain 


Number is appointed a Quorum, no fewer can 


do Buſineſs; and, if one or more be named 
fine quo, or fing quibus non, the Perſon or Per- 
ſons ſo named muſt act and conſent. Each ot 
ſeveral Mandataries or Proxies appointed for 


the ſame Affair, are anſwerable to the Man- 


dant for the whole; unleſs their Commiſſion 
regulate it otherwiſe. A Mandatary cannot 
ſubcommit his Authority, or authorize ano- 


ther 
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ther Perſon to perform the Thing committed 
to him, | 

4. Mandates are, 1. Either general and in- 
definite, for managing all Affairs, or ſpecial, 
for ſome particular Affair or Affairs. h 

A general Mandate doth not impower to 
tranſact or alienate Immoveables, or to gift, ot 
to ſerve one Heir to his Predeceſſor: And a 
Mandate bearing Authority, as to ſome fpecial 
Things, with a General to do all other Affairs 
whatſoever, is not extended to any of greater 
Importance, than thoſe expreſſed. 

A ſpecial Mandate is either exprefs, decla- 
red by Word or Writ, or tacit. A tacit Man- 
date is that, which is inferr'd and collected from 
Circumſtances of Fa&: As from one's ſuffering 
a Perſon in his Preſence to act in his Afﬀairs 
without Contradiction; or from the giv- 
ing or having Writs; from a Banker's ſer- 
ting a Perſon over his Office, or a Retailer's 
committing the Charge of his Shop to one, 
and allowing him to trade and do Buſineſs 
there for the Imployer. 

2. Mandates are either undertaken gratui- 
touſly, merely to ſerve the Authorizer, or for 
a Reward, as Factories. a 

A. gratuitous Mandate obligeth to no Dili- 
gence, but only to be honeſt, But Factors, 
who have Salaries, are liable to the exacteſt 
Diligence. A gratuitous Mandatary gets Al- 
lowance of his reaſonable Charges and Expen- 
ees in executing the Commiſſion : But F _ 
| | who 
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who are paid for their Pains, cannot ſeek inci- 
dent Charges from the Mandant. 

5. Mandates expire, 1, By the timely Re- 
yocation of him who gave it, or Renunciation 
of the Mandatary. 2. By the Death of ei- 
ther. 


TI. VI 


of a Contratt perfected partly by Writ, partly by 
| Conſent. | 


I, AS Exchange Contract, is a Contract 
perfected, partly by Writ, partly by 

Conſent, betwixt two Parties, either really, or 
repreſentatively, whereof one draws, and gives 
to the other a Bill, which is a written Man- 
date to his Correſpondent, to pay to the Cre- 
ditor in the Bill, the Sum therein contained, at 
a certain Time, and ſometimes in a particular 
Place, for ſuch a Cauſe, implying ſometimes, 
and at other Times not, an obligement for 
Repetition upon the Drawer, or ſome other in 
Favour of the Perſon, on whom the Bill is di- 
rected. | 

2. This Contract is perfected, partly by Writ, 
in ſo far as the Drawer of the Bill is obliged to 
make the Money effectual to the Creditor; 
partly by Conſent, in ſo far as the Creditor ta- 
on ingages himſelf duly to negotiate the 

ll. 

3. He who pays the Value for a Bill, is cal- 
led the Remitter, and che Perſon ro whom hs 

i 
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Bill is payable, is called the Porteur, or the 
Bearer, or the Poſſeſſor of the Bill. 

4. Bills are payable, either at Sight, or { 
many Days Sight, or on a certain fixed Day, 
or fo long after Date, or at ſuch Uſance. And 
ſuch as bear ſimply an Order to pay, without 
ſpecifying any Time, are to be paid at Sight. 

5. They bear ordirarily, as the Cauſe there- 
of, either Value received, or make no Mention 
of Value, which implies Value received : And 
are ſhut up with theſe Words, as, Per Advice, 
or, Without further Advice. 

6. Bills are negotiated by voluntary, or ne- 
ceſſary Acts. 

{ 1.] A voluntary Act of negotiating a Bill, is 
the Indorſement thereof, which is a Mandate 
to pay the Contents to ſuch a one, or his Or- 
der; to whom the Indorſer becomes as liable 
as the Drawer. Indorſement (which common- 
ly bears no Date) transfers the Right to a Bill; 
without Neceſſity of Intimation to the Debt- 
tor therein. | 

[2.] The neceſſary Act of negotiating Bills 
upon Days Sight, or Days after Date, is the 
Poſſeſſor's demanding immediately Acceptance 
of the Bill by him on whom it is diteRed ; and 
in Caſe of Refuſal, proteſting for not Accep- 
tance. Acteptance of a Bill is a fign'd Oblige- 
ment to pay it : And the Perſon thus obliged, 
is called the Accepter. The Party upon whom 
any Bill is drawn, may accept either ſimply, ot 
Super-proteſt in Honour of the Drawer, y 4 

Orlet, 
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dorſer, or with any Quality or Condition, as 
to accept to a longer Day, or for a leſs Sum, or 
if Proviſions come betwixt and the Day. But 
the Poſſeſſor cannot ſafely receive a conditional, 
ot qualified Acceptance, without Order from 
the Drawer, or laſt Indorſer. Any third Per- 
ſon may accept a Bill ſupra Proteſt, for Honour 
of the Drawer, or Indorſer, atter it hath been 
proteſted for not Acceptance, againſt the Perſon 
drawn upon. Bills, it Acceptance be refuſed, 
ought inſtantly to be proteſted for not Accep- 
tance, by taking Inſtruments thereupon, in the 
Hands-of a common Notary. The Accepter 
of a Bill has, beyond the Day in the Bill, three 
Days allowed him to make Payment, called 
Days of Grace or Favour, or Reſpite Days. Upon 
the laſt of theſe Days of Grace, the Creditor 
in the Bill ought to proteſt it againſt the Accep- 
ter, for not Payment. In all Caſes, where Bills 
are proteſted for not Acceptance, or not Pay- 
ment, Advice thereof mult be ſent by the next 
Poſt to the Drawer and Indotſer. And if the 
Poſſe ſſor of a Bill negle& in due Time, to pre- 
ſent it, in Order to Acceptance, or to proteſt 
ſor not Acceptance, or not Payment, or to ſend 
Advice of the BilFs being diſhonoured and pro- 
teſted; he loſes his Recourſe againſt the Drawer 
and Indorſer, if the Perſon drawn upon, or Ac- 
cepter, do in the Interim prove inſolvent. Which 
Steps of negotiating muſt be obſerved, both 
in Foreign and In- land Bills. 


7. 4 


192 Part II. Inſtitutes of the Book Ill 
7. A Bill of Exchange, whether Foreign (a) 
or In-land (6), is regiſttable within fix Months 
after the Date of the Bill, againſt the Drawer 
or Indorſer, in Caſe of a Proteſt for not Accep- 
rance, or after falling due thereof, againſt the 
Accepter, in Caſe of a Proteſt for not Payment: 
That Horning on a Charge of ſix Days, and 
other ſummary Executorials may paſs thereon, 
for Pay ment of the Principal Sum and Exchange, 
if contain'd in the Bill, with Annualrent from 
the Date thereof, in Caſe of not Acceptance; 
and from the Time it falls due, in Caſe of Ac- 
ceptance, and not Payment, But Exchange, 
it not contain'd in the Bill, with Re-cxchange, 
Damage, Intereſt, and all Expences, muſt be 
purfued for in an ordinary Action; becauſe they 
want to be rendred liquid and clear, by a Sen- 
tence of a Judge: Or, in Caſe of a Suſpenſion 
of the Bill, may be eiked, or added to the 
Charge, and liquidated in the Decreet of Suſ- 
penſion, finding the Letters orderly proceeded. 
8. Receipts or Diſcharges of the Sum in & 
Bill trom the Creditor, not being upon the Bill, 
but on Papers apart, will not defend the Payer 
againſt a new Poſſeſſor; nor is Compenſation 
or Arreſtment ſuſtained againſt an Indorſee, 
upon a Debt due by the Indorſer to the Accep- 
ter, before the Indorſation ; Provided the Bill 
be granted, or indors'd for Value given at the 
Time. But Bills; as well as other Obligati- 
N ons. 


2 Act 20. Par. 3. ch. II. (b) Ac 36. Seſſ. 6. Par- 
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ons, are affectable by Compenſation, or Arreſt- 
ment, for the preſent Poſſeſſor's Debt, or by his 
ſeparate Receipts, and liable to any other legal 
Exception founded on his own Deed, Bills of 
Exchange drawn or indors'd by Bankrupts, in 
Satisfaction or Security of prior - Debts, and 
not for preſent Value received, are allowed to 
be queſtion'd upon the Act of Parliament 1 696 
(a), in the Perſon” of the firſt Pofleflor, or In- 
dorſee ; but not in the Perſon of a poſterior In- 
dorſee, for preſent Value, who is not bound to 
know the Condition of the firſt Drawer, or 


Indorſer. | 


TL. IX. 
of Obligations ariſing from Quaſi-Contrafts, 
uaſi- Contract is, an improper Obligati- 
A * created by the prelum d. Cane of 
two, or more Perſons, arifing from ſome Fact 
or Affair, without any previous Agreement, ot 
expreſs Conſent. Quaſi- Contracts ate many, ac- 
cording to the great Variety of humane Deeds 
and Buſineſs, Some whereof, as the Quaſi- Con- 
tracts betwizt Heirs and Executors, and the 
Creditors of the deceas d; and betwixt Minors 
and their Tutors and Curators, are handled 
elſewhere in their ptoper Places: I ſhall here 
take notice of theſe following. WT; 
1. The having Poſſeſſion of a Thing given 
to one for ſomething to be done on his Part, 
| N Which 
(%) Vier Act 5; Seſſ. 6. Par, K. W. ; 
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which he hath not performed, as Gifts, in 
Contemplation of Marriage, after the Treayfi 
is broke off, &c. Which the Haver is obliged 
to reſtore; and if he refuſe,” may be recovered 
from him by an Action, call'd Condictio Cauſe 
data non ſecuta. 

2. Where any Thing is received for an u- 
juſt Cauſe, Law obliges the Receiver to reſtore 
it to the Giver, if he was innocent; and con- 
fiſcates it, if guilty: Altho' the Receiver had 
perform'd the unlawful Engagement, for which 
he got it. | 

3. He who receives Payment of what is not 
due to him, thro' the Payer's Miltake, lies un- 
der an Obligation to reſtore the Money as in- 


debite ſolutum. | 8. Co 
4. Where one has Writs or Moveables in his by whic 
Cuſtody belonging to another, without any out expr: 
Title to detain them, he is bound to make Re-M in comm 
ſtitution to the Owner, in whoſe Favour there WM Delire o 
lies an Action againſt him, called Exhibition for that 
and Delivery. | a directed 
5. He whoſe Affairs are carried on prudent-Wi the Juriſ 
ly, tho' by ſome Accident unſucceſsfully in his non lie. 
Abſence, without his Knowledge, or Autho- Writing 
rity from him, is liable to the Manager for his #1! the 
neceſſary Expences: And the latter is anſwe- bim wh 
rable to the former, if he fail in the exacteſt veſt get 
Diligence. 1 46 ind an 
6. When, in Order to lighten a Ship at Sea, I duce th 
that is in Danger by a Storm, Part of the Cat- 2 5 
» Ma 


go is thrown over Board, the Maſter 4 the 
x hp, 


— 
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Ship, and thoſe whoſe Goods and Effects are 
thereby ſaved, are obliged to bear their Share 
of the Loſs of that which was thrown over 
Board, for the common Safety, in Propottion to 
the Value; and not to the Burden or Weight of 
what is ſay'd; which Contribution is call'd 
Average. or | N 
The inherent Obligation of mutual Re- 
ief competent to ſeveral Perſons liable in ſoli- 
dum tor the ſame Debt or Deed, as Co-princi- 
pals, is another improper Contract, whereby 
Payment, or Satisfaction made by one of more 
than his own Share, doth oblige all the reſt 
pro _ tho thete be no expreſs Clauſe of 
Relief. 


5 in- | AEST oa Wig), 36. 
8. Community of Goods is a Qza/{-Cotittacty 
a his by which two, or more Perſons falling, with- 
t any WY out exprefs Agreement, to have the ſame Things 
» Re. in common, are oblig'd ro divide them at the 


Deſire ot one of the Parties concern'd; who; 
for that Effect, obtains a Brief of Diviſion, 
directed forth of the Chancery to the Judge of 


dent the Juriſdiction, where the Lands, &c. in com- 
in his mon lie. When the Divifion is made, the 
utho- Writings and Rights, which are common to 
or his al the Copartners, are left in the Cuſtody of 


him who hath the greateſt Intereſt, and the 
teſt get Tranſumpts, or authentick Copies; 
ind an Obligation from the Keeper to pro- 
duce the Originals, when it is neceflary, _ 

9. Another. Quafi-Contra& is that, whiefeby 
the Maſters of Ships, Inn-keepers, and Hoſtlers, 


N 2 are 
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they contract on account of the Buſineſs in- 
trulted to them. | FEY 

The Power of Factors and Agents expires by 
the Maſter's Revocation thereot. 


: N ä 
, Obligations arifing from Crimes and Offences. 


q 3 
Eeing by the Commiſſion of Crimes and 
Ottences, the Offender ſtands bound not 
only to publick Puniſhment, to which he may 
be brought by a Criminal Action; but alſo to 
repair the Loſs and Damage of private Perſons 
he hath injured, which he may be compel- 
led to do by a civil Action: I ſhall, leaving 
the publick Satisfaction that is due by Offen- 
ders, to be treated in the ſecond Volume, con- 
fider here the civil Obligations ariſing from 
Crimes and Offences for Damages to the Par- 
tics injured, as the Obligation called Aſſyth- 
ment, and thoſe ſpringing from Breach of Ar- 
teſtment, Deforcement, Breach of Lawbur- 
rows, Ejection, Intruſion, Moleſtation, Force, 
Fraud, granting double Alienations, and Uſu- 
y. As to the civil Obligation ariſing from 
Forgery, that is explaind in its proper 
Place (a). 
1. Aſſythment is an Obligement to repair 
Damage done by Killing, Maiming; or 
laming one. Which for Slaughter produceth 
N 3 Action 
( Vid. Part IV. Ch. 2. Tit. 3. Sect. 2. Reduct. & 


| mprob, 2 
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Action to the Wife or Children, or neareſt Kin- 
dred of the Perſon ſlain, and for Mutilation to 


the Party maim'd, for a pecuniary Compenſa- 
tion of the Injury. „ OR i 


2. {Breach of Arreſtment is, a delivery of 
p Moveable Goods to the Owner, after 
they had been arreſted in rhe Deliver- 
1x er's Hand. <2. d% ov 5 
3. 4 Deforcement is, a reſiſting and oppoſing 
; Heraulds, Purſevants, and other Offi- 
| cers of Court, or Juſtice, in the Execr- 
cution of their Office, and upon Ac- 
\ count thereof. {10H FE; 


Both which Offences are of the ſame Nature, 


and civilly redreſsd the ſame Way: For the Par- 


ty injured, has a civil ſummary Action before 
the Seſſion, againſt the Offender, for Payment 
of the Debt and Expences, and of a Sum to be 
modified by the Lords for Damage and In- 
rereſt (a). | 344 
4. For underſtanding Breach of Lawburrows, 
we muſt firſt explain what Lawburrows is. 
When any Perſon dreads bodily Harm, Injury 
or Oppreſſion from another, he may obtain 
Letters of Lawburrows under the Signet, di- 
rected to Meſſengers at Arms, commanding 
them to take his Oath, that he dreads ſuch 
Harm, and then to charge the Perſon of *** 


* 


t. 2. 


(Ad 118. Par. 7. J VI. Vid. Part III, B. I. Ch. 2, 
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if on the South-ſide Tay, and 15 Days, if on 
the Northſide: That the Complainer, his Wife, 
Bairns, Tenants and Servants ſhall be harmleſs 
and skaithleſs in their Bodies, Lands, Tacks, Poſ- 
ſeſſions, Goods and Gear, and noways troubled 
or moleſted therein, by the "Perſon complain d 
upon, or others of his cauſing, ſending,  Hounding, 
Receipting, Command, Aſſiſtance and Ratihabition, 
whom he may ſtop or let, diretHly, or indireftly, 
otherwiſe than by Order of Law and Fuſtice (a): 
Under the pain of 2000 lib. for a Peer, 1009 lib. 
for a great Baron, 1000 Merks for. a Free-holder, 


500 Merks for a Feuar (or one holding Feu of 
a Burgh), 200 Merks for an unlanded Gentleman, 
(or a Burgeſs without Land) and 100 Merks for 
a Yeoman (b), which Penalties are determined 


according to the Quality ot the Perſon charged 
to find Caution. / | 


times ſummarly rakes out an Act of Caution, 
under the Clerk of the Bills Hand, importing, 
that he hath found Caution, conform to the 
Charge; ſometimes he ſuſpends the Charge. 
Bur if he neither ſuſpend, nor find Caution, 
the Charger may proceed to Denunciation and 
Caption, and the Perſon charged will be liable 
tothe Pains of Lawburrows, it he wilfully do 
harm to the Charger, his Wife, Bairns, Ce. 
To which, his * atter Caution found, 

4 | will 
ſa) Act 117, Pat, 2. J. VI. (b) Act 166, Par. 13. J. VI. 


he dreads it, to find Caution within ſix Days, 


(or a Burgeſs having Land holden Burgage) 


A Perſon charged with Lawburrows, ſome- 
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will ſubject him and his Cautioner in ſolidum 
This is term'd a Breach or Contraventron of Lau- 
burrows,* and is purſued by an Action of Con- 
travention, rais'd with the Concourſe of the 
King's Advocate, for His Majeſty's Intereſt, 
The . Pains of Lawburrows incurr'd by Con- 
travention, are divided equally betwixt the 
King, whoſe Authority is contemn'd, and the 
injured Party, (a). | 
5. A Spuilzie, is the taking away of one's 
Moveables, without Order of Law, or Conſent 
of the Owner. Who has, within three Years 
after Commiſſion of the Offence, an Action of 
Spuilzie, for Reſtitution of the Things taken 
away, with the violent Profits, 7. e. all poſſible 
Advantage that he might have made of them, 
to be eſtimated by his own Oath in Liten. 
Poſſeſſion is a ſuffictent Title to found this 
Action, without Neceſſity for the Purſuer to 
diſpute his Right, which lies, not only againſt 
the principal Offender, but alſo ' againſt ſuch 
as were acceſſory to it, who are all liable in 

ſolidum. 0 | e 
The ordinary Defences in this Action ate, 
I. That the Things were meddled with fairly, 
by a colourable Title, or were delivered to the 
Defender by the Purſuer. 2. That they were 
reſtored within 24 Hours, in as good Condi- 
tion, as when taken. 3. That they were 
lawfully poinded, &c. Spuilzie is vitium reale, 
affecting the ſpuilzied Goods ſo, as they wy 
c 


CY AG 77. Par. 6. Act 166. Par. 13. J. VI. | 
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be recovered from fair and honeſt Purchaſers 
of them for onerous Cauſes. | 

A Spuilzie not purſued within three Years 
preſcribes, as to the Benefit of violent Profits, 
and proving Damages by the injured Perſon's 
Oath (a). And there is Place to claim only 
ſimple Reſtitution, and ordinary Profits, in ſo 
far as the Intrometrer was a Gainer, by an 


- 


Action of wrongous Intromiſſion. 


C Ejeftion is the unlawful Entrance into 
Lands and Tenements, by violently 
diſpoſſeſſing another or his Family, or 
Goods on the Ground. | 

Intrufion is one's Entry, without any 
Shadow of Right, or Ocder of Law, 
to the Poſſeſſion of Lands void for 

| the Time, as to natural Poſſeſſion, 

and civilly poſſeſſed by another. 


6. 


Ejection and Intruſion differ, in that the for- 
mer is attended with Violence, and cannot be 
jultified by a Title to poſſeſs; and the latter 
is peaceable, and excuſed by the Intruder's 
having a Right for attaining Poſleſſion. But 
both Actions of EZjection and [atruſion agree 
with that of Spuilzie,in being ſufficiently found- 
ed upon Poſſeſſion, as theic active Title, and 
privileged only, as to three Years, with the 
Claim to violent Profits, and the Oath in Li- 


tem (b). 
8. Mo- 


(% Act 8r; Par, 6. J. VI. (b) Ibid, 
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8. Moleſtation is the diſturbing, moleſting, 
and diſquieting an Heretor of Lands, and his 
Tenants, or others claiming under him, in the 
free and peaceable Poſſeſſion, and Enjoyment 
of ſome Part or Pertinent thereof, by the Pro- 
prietor, or Proprietors of adjacent Lands, their 
Tevants, Servants, or others in their Names, 
Tilling or Sowing it, or Paſturing their Catile 
upon it, as if it were their own. For redreſſin 
which Injury, the Party injured, if he deſite 
only to maintain his Poſſeſſion, without bring- 
ing his Property in Queſtion, raiſes a Summons 
82 Moleſtation before the Lords, againſt the 
Diſturbers, c. concluding they ſhould de- 
ſiſt and ceaſe from troubling and moleſting him, 
in the peaceable Poſſeſſion of his Lands. 
But, it he deſire to have his Property of the 
ſaid Parts and Pertinents alſo declated, be 
raiſes a Summons of Moleſtation containing a 
Declarator of Property, founded upon his, and 
his Author's Right thereto. 


In which Actions, the Lords grant Com- 


miſſion to the Judge of the Place, or to ſome 
other of their Number, to viſit the Ground, 
and examine Witneſſes there bine inde, as 


to Poſſeſſion and Interruption, Whoſe Report 


being adviſed, the, Commiſſion is renewed to 
ſome, tor ſettling the Boundaries of theſe 
Lands, confining upon one another, and rid- 


ing Marches betwixt them, by ſetting March- 


Stones, or Land-Marks. 


Marches 


directe 
there 
ferenc. 


it is 

ſuſta1! 
Caſe. 
priſor 
Fear 
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Marches may- be alſo tried and fix'd, be- 
twixt neighbouring Heretors at Variance about 
the Boundaries of their Lands, by the Sheriff, 
or other inferior Judge, where the controverted 
Ground lies, upon a Brigf of Perambulation 
iſſued forth of the Chancery to him for that 
Effect. RY „ 

Marches of the Pertinents of Burgher Tene- 
ments, as Gardens, Court-Yards, Cc. may be 
heard and determined upon a Brief of Lyniag, 
directed to the Magiſtrates of the Burgh. But 
there is rarely Occaſion for ſuch a Brief; Dif- 
ferences about the Limits of Burgher Tene- 
ments, being commonly decided by the Dean 
ot Guild. | bs Fas | 

9, Force is all unlawful Impreſſions, which 
move any one againſt his Will, for Fear of 
ſome great Evil, to give or do what he would 
not, if free from ſuch Impreſſion. Which 
Deed may be reduced upon that Head. But 
ic is not every Ground of Fear that will be 
ſuſtained, as a Reaſon of Reduction in this 
Caſe. For legal Force, as a Caption, or Im- 
priſonment for civil Debt, or ſimple reverential 
Fear of offending a Parent, without any ex- 
ternal Force or Threats uſed by him, is not 
allowed as a relevant Reaſon to reduce a Need, 
in Favour of the Creditor or Parent. But it 
muſt be an unlawful Force, or juſt Fear of Dan- 
ger to what is dear to one. Which is to be 
determined according to Circumſtances, as the 
Quality of the Parties, whether the one was 4 
8 | | - we 
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weak Perſon, and the other of a violent Tem- All 
per; the Place where the Deed was granted, nation: 
whether in the Town, or in the Fields; the of the! 
Time when, whether in Day Light, or under Debts, 
Cloud ot Night, Oc. or con 

The Alledgance of Force and Fear is taken ceſſary 
oft; . By proving that the Deed quarrelled may b 
was a Pranſaction. 2. By a ſubſequent Ra- true C 
tification thereof, after the Cauſe of Fear is or i 
overs; © | y : 

10. Fraud is any unfair Way, that is uſed to or D. 
cheat another. For clearing whereof, I diſtin- whoſe 


guiſh a Deed elicited by Fraud, from a fraudu- inſuffi 
lent Decd : By the former, the Granter is de- tuitou 
ceived and impoſed upon; by the latter, he Perſon 
deceives or defrauds his Creditors, or others. at the 

(I.] Deeds elicited by Fraud may be an- tho h 
nud, by Redu&ion ex capite Doli, at the In- WE = 


{tance of the Party cozened, or his Heirs or 
Creditors, againſt the Deceiver or his Heirs, 
but not againſt ſingular Succeſſors, innocent of 
the Fraud, acquiring honeſtly from the De- 
ceiver. , 

[2.] A fraudulent Deed is, that of a Debtor 
to deceive his Creditors, aud defeat or diſap- 
point the Payment of what he owes to them: 
By granting to their Prejudice, Alienations, 
Diſpoſitions, Aſſignations, Tranſlations, Bonds, 
Diſcharges, or other Rights, or by omitting 
ro acquire what he might have by Law ; or, 
by acquiring in a Truſtee's Name. 


All 
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All ſuch Alienations, Diſpoſitions, Aſſig- 
nations, and Tranſlations made by Debtors, 
of their Lands, Tithes, Reverſions, Actions, 
Debts, or Goods whatſoever, to any conjunct 
or confident Perſon, without true, juſt and ne- 
ceſſary Cauſes, and a juſt Price really paid, 
may be declared null, at the Inſtance of their 
true Creditors, by Way of Action, Exception, 
or Reply (a). 

By Debtors here, are underſtood Bankrupts, 
or Dyvours,' or Petſons actually inſolvent, 
whoſe Eſtates are, by the Alienation, rendered 
inſufficient to ſatisfy+ their Debts. For gra- 
tuitous Deeds, even in Favour of conjun& 
Perſons, are ſuſtained, where the Granter had, 
at the Time, enough beſide to pay his Debts, 
tho' he afterwards, became inſolvent. 

Any Creditor, whether he be a gratuitous or 
onerous Creditor, whether he hath done Dili- 
gence or not, and whether the Term of Pay- 
ment of his Debt be come or not, may quar- 
rel ſuch Deeds. | 

Real Rights ordinarily muſt be reduced, 
but Diſpofitions of Moveables, and Rights of 
ſmall Moment, may be annull'd by Exception. 

Not only Rights made to conjun& and con- 
fident Perſons, without an onerous Cauſe, but 
even thoſe granted to any Perſon, are reducible, 
at the Inſtance of the Granter's anterior. Cre- 
ditors : With' this Difference, that the former 
mult prove the onerous Cauſe of theirs, ho 
t 


(a) Act 18. Parl. 23. 7 VI: 
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the Right bear to be granted for onerous 
_ Cauſes ; whereas the latter, needs not to in- 
{tru& the onerous Cauſe of Rights granted to 
him, - otherwiſe than by the Narrative of the 
Writ. Bur, according as the Relation betwixt 
the Gratiter and Receiver of a Writ is near or 
remote, and the Preſumption of. the Latter's 
Honeſty ſtrong or weak, more or leſs Proof of 
the onerous Cauſe is ſuſtained, Whete a Diſ- 
poſition to a conjunct Perſon bears for Love and 
Favour, it will be reduced as ſuch, rho” the 
Receiver ſhould undertake to inſtru, that he 
had it for an onerous Cauſe, unlefs the Pre- 
ſumption arifing from the Narrative, that it 
was given merely on the Score of Liberality; 
and Affection, be taken off, by clear contrary 
Evidence. 5 „ | 
If any Third Party, not Partaker in the 
Fraud; acquire lawfully the Thing. alienated 
from the firſt fraudulent Receiver, for a juſt 
Price, or in Satisfaction of lawful Debt, the 
Right made to him ſhall ſtand good. But the 
Receiver of the Price is obliged to make the 
{ame forthcoming to the Bankrupt's lawful 
Creditors : Deducting what he hath already 
paid to any of them without partial Favour, 
conform to their Diligences ; and anſwering fot 
the Remainder to ſuch, as want to be paid'(a); 
according as they ſhall affect the ſame by their 
reſpe&ive Diligences. D 


(a) d: Act 18. 
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Tho? Deeds for a valuable Confideration; in 
in- Favour ot conjun& or confident Perſons, are 
| to Wl not quarrellable by anterior Creditors, who 
the Wl had done no Diligence againſt the Diſponer : 
VIxt Yet the Dyvour, or his interpoſed Confident, 
r or privy to the Fraud, cannot, to the Prejudice of 


er's the more timely Diligence; by Inhibition or 
f of Wl Arreſtment, Horning, Compriting, or Adjudi- 


cation, or other Ways, uſed by one Creditor to 


and affect the Bankrupt's Eſtate or Price thereof, 
the Wl eratify another Creditor, by any voluntary 
t he Payment or Right of the Eſtate. For ſuch 
Pre- Right is reducible, at the Inſtance of the Uſer 
at 1t of the Diligence, to whom the Creditor prefer- 
lity, WW red by partial Favour, is liable to make Forth- 
rary coming what he fo received (a). Which is not 
| ſo to be underſtood, as if any of theſe Dili- 
the gences were a ſufficient Ground, to quarrel pro- 
ated miſcuouſly any Right granted by the Bankrupt 
Juſt to his beloved Creditors : But applicando fingu- 
the la fingulis, that heretable Rights may be que- 
the ſtioned by the Uſers of Horning, Inhibition, 
the WF or Compriſing, and Diſpoſitions of Move- 
whul ables, by ſuch as have uſed Horning or Arreſt- 
cad) ment. Nor are Creditors, who have com- 
out, pleted their Diligence only ſo privileged; but 
100 even thoſe, who are in a Courſe of Diligence, 
471 


or have only made ſome Steps therein, as by 
Execution of Horning, Inhibition, or a Sum- 
mons of Adjudication, or by Denunciation of 
Lands to be appriſed ; or, by a Charge upon 

5 - 


(a) d. Act 18, 
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a Precept of Poinding ; provided ſuch Creditors 


have not too long delayed to complete their 
imperfect Diligence. | 

Heretable Rights granted by a Perſon inſol- 
vent, to one or more of his Creditors, to the 
Prejudice of the current Diligence of others, are 
reducible at their Inſtance, even againſt third 


Parties innocently acquiring from the Creditor 


referr'd: But a third Party fo acquiring a 
Right to Moveables, from ſuch an interpos'd 
Creditor, could not be quarrelled, | 

For yet farther - reſtraining the Frauds of 
Bankrupts, if any Debtor, under Diligence by 
Horning and Caption, at the Inſtance of his 
Creditor, be either imprifon'd, or retire to the 
Abbay, or other privileg'd Place; or flee; or 
abſcond for his perſonal Security, or defend his 
Perſon by Force, and be afterwards found, by 
Sentence of the Lords of Seſſion, to be inſolvent; 
ſhall be held and reputed upon theſe joint 


Grounds of Horning, Caption, and Inſolvency, } 


with one or other of the ſaid Alternatives of 
Impriſonment, retiring, or flying, or abſconding, 
or forcible defending, to be a notour Bankrupt 
from the Time of his ſaid Impriſonment, re- 
tiring, flying, abſconding, or forcible defending 
(a). A Perſon may be declared a notour Bank- 
rupt, by Sentence of the Lords of Seſſion, in 
a Proceſs raiſed and proſecuted by any of his 
juſt Creditors. And being declared ſuch, all 
voluntary Deeds made directly, or indirectly wy 

f the 


(a) Act 5. Seſſ. 6, Par. K. W: 
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the Bankruptz at, or after, or in the of 
ixty Days; before his becoming fo, in Favour 
of any of hisCreditors, whether in Satisfaction, 
ix for Security, are void and null. And here- 
table Rights; whereupon Infeftment may fol- 
low; are reckoned, as to this Cafe of Bankrupt, 
to be only of the Date of the Seifin; without 
1 605 to their Validity as to other Ef- 

De 
Law doth not only reduce and annul fraudu- 
ent Deeds, fo the Prejudice of Credit 
but alſo puniſh the Granters and their Acceſſo- 
les; who are reputed diſhoneſt, falſe, and in- 
Emous,.. incapable of all Honours, Dignities 
nd Offices, or to paſs upon Inqueſts, or to 
beat Witnefs in; or out of Judgment (5). The 
ſtaudulent Bankrupt is alſo puniſhable by Ba- 
nſhmentg. or otherwiſe, (Death excepted) as 
the Lords of Seffion fhall ſee Cauſe (J. | 
11. He who grants double Alienations of 
Lands, br - Annnalrents, or double Aſſedations 
or Aſſignations; and a Superior, who wittingly 
eceives double Reſignations, are declared infa- 
nous, puniſhable in their Perſons and Goods 
(d), and guitty of the Crime of Stellionate (e). 
12. Uſury, called alſo Ocker, is the takin 
at any Time more than the legal eſtabliſhed 
Intereſt for Money, directly (f), or indirectly, 
nder the Colour of 3 Duty, in Money 
or 


% d. Act 5. Sell, 6, Par. K. W. (d) Act 105. Par. 7, 9. 


3 PRI 
(s) Act 3. Seff. 6. Pat: K. W. (U) At 18. Par. 23. J. 9 
% A 140. Par, 12. N VI. ( A4 222. Far. 14. N Vi 


| 
. 
; 
| 
1 
4 
| 
| 


| 

! 

| 
1 
i 
4 
i 


210 Part II. Inſtitutes of the Book III. 
or Victual, or under the Pretext of buying and 
ſelling. (a), or obtaining a proper Wadlſet in 
Lands, exceeding in Annualrent the Intereſt of 
the Money lent, with a Proviſion, that the 
Granter of the Wadſet ſhould bear all Hazard 
of the Rent (5), or taking the ordinary Annu- 
alrent before-hand (c). The uſurary Bond, or 
Contract, may be reduced at the Inſtance of the 
Party injur'd, with the Concurrence of the 


rent or 
King's Advocate, or at his Inſtance, without Caution 
the Party: And being reduc'd, the principal boratio! 
Sum, with the ordinary Annualrent unpaid, Ubliga 
falls to the King or his Donatary. But the 
Party, if he concur with His Majeſty's Advo- 
cate, (and no otherwiſe) is entitled to recover 


from the Uſurer the exorbitant Profits exceed- 
ing the ordinary Annualrent paid to him (4). 
Now, when mote than the legal Intereſt is 
taken for the Loan of Moneys, Wares, Mer- 
chandize, or any other Commodities, the Con- 
tract is void, and the Offender forfeits treble 
the Value of the Money, Wares Merchandize, 
and other Things fo lent, bargained, Cc. (). 


CHAP. 


», (a) AR 247. Par. 15.5. VI. (h) Ad 62, in fin; Par. 1 
gefl. 1. ch. II. (e) Act 28. Par. 23. J. VI. (d) AG 247+ 
Par. 1 55 J. VI. (e) 12. A. Sefl. 2, Ch. 8,76 £53. - 


i 


— 


07 Acceſſory Obligations. 


is made for the Sake of another. Such 
are, 1. The Obligation for Annual- 


Cautionry, or Suretiſhip. 4. Bonds of Corro- 
Obligation ariſing from Oath: 
TI N 
Of Antualrent, or Intereſt of Money. 
1, A Nnualrent, or Intereſt is, a Reward, ot 
moderate Profit due by the Debtor of 

a Sum of Money to 8 for the Uſe 
which the former had/ thereof, and the other 
wanted. The Morey fot which Intereſt is claim- 
ed, is called Sors, the Stock or principal Sum. 

2, Intereſt is fix'd by Law at a certain Pro- 
portion of ſo much in the Pound every Fear, 
and for more or leſs Time in Proportion: 
Which varies in different Nations; and hath 
not been always the ſame among us; but now 
ſtands at 5 per Cent. (a). 
3. Annualrent is due, either by Agreement 
df Parties, or by the Provifion of Law: 


(a) 12. A Sell. 3. Ch. 16. 


. OS br) Tis 


— 2 
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A N Acceſſory Obligation is; That which 


rent or Intereſt of Money. 2. Pledges. 3. 
boration. 5. Letters of Credit. And, 6. The 
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4 


[I.] *Tis due not only by expreſs, but by 
tacit Agreement, infent'd from bygone Uſe of 
Payment, or Paction for Intereſt of Years 
preceeding. 8 

(2. ] Annualrent is due by Proviſion of Law. 
1. For Sums in all Bills of Exchange, Forei 
or In- land (a). 2. To Cautioners paying Debt 
upon Diſtreſs. 3. To Minors by their Tutors 
and Curators (6). 4. For the Price of Land 
from the Term of Payment, where the Buyer 
gets the Profits ot the Land. 5. Intereſt is 
ſometimes allowed to Merchants, in Lieu of 
Damages. 6. By the Debtor's being denounc'd 
to the Horn for not Payment. | 

. The Courſe of Annualrent once due, ſtops 
a ceafes, when the Debt is paid or acquit- 
ted; or orderly configned upon the Creditor's 
Refuſal, or by Compenſation upon another li- 
quid Debt due by the Crediror to the Debtor. 


Of Pledges or Pawns. 


1, Pledge, or Pawn in general is, an Ap- 
priation to a Creditor, of the 
Goods or Eſtate of his Debtor, moveable, ot 
immoveable, for Security of the Engagement 
he lies under, till it be fulfilled, or acquitted. 
2. Tis divided into a Pledge, properly ſo 
called, and a ad ſet, whereof the former ary 
; 


, 4) Act 20. Par. 3. ch. II. junct AG 36. Seſ. 6, Par. K. V. 
my. Vid. Part I, 3; I. Ch. A, TR. 3. 52. 
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falls ro be explain d hexe, the latter being treat- 
ed ot . - we! * te, 
3. edge in a pro aſe is, an Obliga - 
tion, whereby 2 Cfitor has Right to Ne 
Moveables of his Debtor, tilt he be paid or 
ſatisſie d. . 3 2 2 191 
4, Tis either conventional, that is, acquired 
by Paction; Or legal, that is, acquired by the 
dare Effect of the Law. 1 01 221 
(t.] A conventional Pledge is, an Obli- 
cation, by which 2 moveable Thing is gt- 
ren by a Debtor. to his Creditor, for Security of 
the Debt, on Condition, the Debt 
is paid, the ſame individual Thing 
return C0. a 0 ee 12 
The Creditor is accountable for what Preju- 
dice happens to the Pledge in his keeping, thro” 
any Fault, which 2 careful and cireum ſpect 
perſon would not readily be guilty of; and would 
not uſe it, againſt the Will of the Qwner, it be- 
ing given him as 2 Security, not for Uſe. 

A Creditor cannot lawfully ſtipulate, char if. 
he is not paid at the Term agreed on, the Pledge 
hall from thenceforth be his, in Lieu of his 
Payment, called padtum Legis -Commiſſorie, 
which is diſallowed by Law, as contrary to 
Humanity and'good Manners. But the Credi- 
tor may procure Leave from 2 judge, to have the 
pledge appriſed and ſold; or ma) aſſign his Debt 
to a Truſtee, who may atreſt it in his Hand, 
and purſue a Fottheoming thereof. | 
UE 70:03 If 

(a) Vide Part III. B. I. Ch. 1. Tit. 2, 83 
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If the Creditor has been at any neceſſary 
Charges for Preſervation of the Pledge, the 
Debtor is bound to reimburſe him. 
I..] A legal Pledge is, a Right of Pledge, 
which a Creditor acquires by Law in his Deb- 
tor's Goods, without being put in Poſſeſſion 
of them, called a tacit Hypotheck. Tacit Hypo- 
thecks in Force with us, are, 1. That compe- 
tent to Heretors of Country Land, for a Year's 
Rent, in the Fruits of the Ground, or theſe 
falling ſhort in the Goods thereon; and to Pro- 
prietors of Houſes for a Years Rent, in the 
Goods brought into them. 2. To the Superi- 
or for his Feu Duty. 3. To Titulars of Tithes, 
and Miniſters for their Stipends, payable out 
of the Tithes. 4. Seamen have a tacit Hypo- 
theck upon the Freight, for their Wages. And x. 
The Repairer of a Ship hath a tacit Hypotheck 
upon her for his Expences. DNN gt 
5. Payment of a Debt, or what is equivalent 
to Payment, extinguiſheth a Pledge, or Hy- 
potheck for it. $6413 4 


T 1 T. III. 
Of Cautionry or Suretiſhip. 


1. Autionry or Suretiſhip is, an Qbliga- 

\ tion to pay a Sum, or perform a Need 
for another bound jointly for the ſame. The 
Perſon ſo obliged is term'd a Cautioner, Bail. 
or Surety : Becauſe, the Creditor following his 
e e 3 7 112 T4 
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Faith, doth contract with the Perſon under- 
taken for, who is called the principal Debtor. 
2. Cautionry may be acceſſory to an Qbli- 
gation, that is not altogether null; tho Action 
be not effectual againſt the principal Debtor, 
becauſe of ſome Priyilege by Statute or Cuſtom, 
upon the Account of Minority, &c. But, where. 
the principal Obligation is quite null in it ſelf, 
as being granted by a Fool, or not ſubſcribed, 
by the principal Debtor, the Cautioner is free: 
z. Cautioners cannot, as ſuch, be ſued,” till 
aſter the Creditor has uſed all neceflary Dili- 
cence againſt the principal Mebtor, and ſuch 
Effects as he has; which is called the Benefit of 
Diſcuſſion. When there are ſeveral Cautioners 
for the ſame Debt, who are all ſolvent, the 
Creditor can demand from each of them only 
his Share. of the Debt; which is called the 
Benefit of Divi ion: Tho' the Shares of inſol- 
vent Co-cautioners are thrown upon the reſt, 
who are ſol vent proportionably. But, if Cau- 
tioners oblige themſelves, as is uſual, jointly: 
and ſeverally with the Principal, they, and eve- 
ry one of them are, with Regard to the Cre- 
ditor, in the ſame Condition as the Debtor,. 
and underſtood to have renounced the Privileges 
of Diſcuſſion and Diviſion. So that the. Cre- 
ditor may purſue any one of them for the whole, 
Debt, without ſeeking after the principal Dep 
tor, or other Cautioners, cho? all of them be 
able to pay. — 


Q 4 4. Cautiqe 
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4. Cautioners have no Relief againſt the 
principal Debtor, till ny be diſtreſſed : Nor, 
yet for Payment upon Diſtreſs, unleſs they inti- 
mate the ſame to the Principal, before Litiſ- 
conteftation ; it he the Principal had a relevant 
Defence againſt the Creditor. But otherwiſe, 
a Cautioner may bring Action of Relief againſt 
the principal Debtor, and his Heirs, not only 
for the principal Sum and Annualrent paid to 
the Creditor ; but alſo for Annualtent of the 
ſaid Principal and Annualrent, and for all other 
Damage and Expence incurred thro? the Cau- 
tionry without h Fault. 
5. If one of ſeveral Sureties pay the whole 
Debt, he may obtain Relief thereof from the 
reſt, deducting his own Part. But then he 
muſt communicate to them, the Benefit of any 
Eaſe got from the Creditor by Tranſaction, but 
not ſuch as he got by mere 'Grarification, as a 
Friend or Relation. f 
+ 6. Cautionary Engagements in any Bond or 
Contract for Sums of Money, by Perſons named 


Cautioners, ot having either a Clauſe of Relief 


in the Bond, or a Bond of Relief, a Part intima- 
red perſonally to the Creditor at his receiving 
Bond, continue no longer than ſeven Years 
from the Date: But any legal Diligence againſt 
the Cautioners, for what fell due in that Time, 
ſtand good, and hath its Effect after the ſeven 
Years (a). In which ſeven Years, thoſe of the 
Creditors Minority are not deducted, to = 
0 4 0 | = | 2 8 WL exve 
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ſerve the Obligation longer. This Septennial 
Indurance of Cautionry, is underſtood only of 
Cautionry jn-Bonds of borrowed Money, and 
not of Cautionry for Fa&s, or annual Preſta- 
tions, Or in Contracts of Marriage, or Clauſes 
of Warrandice or Requiſition, Nor is a Bond 
of Corroboration ſuch a Cautionary Qblige- 
ment, as expires after ſeven Years. 


T 1 T. IV. 
Of Bonds of Corroboration. 


Bond of Cqrroboration is, a new Bond 
A to ſtrengthen a former, or other Qbliga- 
tion granted by the Debtor therein, or any 
other Perſon, ro the original Creditor, or to 
his Repreſentatives or Aſſigny, without Pre- 
judice or Derogation to the former Bond or 
Obligation, or to any Diligence that has fol- 
owed, or may follow thereupon. 


. .. 
Of Letters of Credit. 
A Letter of Credit is either general, or ſpe- 
eigh-: 7 75S) 7. FRE cb 
A ſpecial Letter of Credit is, an open Let- 
ter bearing Orders to furnith ſuch a Man with 
ſuch a Sum, at one or ſeveral Times, upon his 
Bills of Exchange, or Reccipts, and to charge 
it to his Accompt, who gives the Letter of 
r OL EH 
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4. Cautioners have no Relief againſt the 
principal Debtor, till they be diſtreſſed : Nor, 
yet for Payment upon Diſtreſs, unleſs they inti- 
mate the ſame to the Principal, before Litiſ- 
conteftation ; if he the Principal had a relevant 
Defence againſt the Creditor. But otherwiſe, 
a Cautioner may bring Action of Relief againſt 
the principal Debtor, and his Heirs, not only 
for the principal Sum and Annualrent paid to 
the Creditor ; but alſo for Annualtent of the 
ſaid Principal and Annualrent, and for all other 
Damage and Expence incurred thro? the Cau- 
tionry without h Fault. 

5. If one of ſeveral Sureties pay the whole 
Debt, he may obtain Relief thereof from the 
reſt, deducting his own Part. But then he 
muſt communicate to them, the Benefit of any 

Eaſe got from the Creditor by Tranſaction, but 
not ſuch as he got by mere Gratification, as à 
Friend or Nad en $48 
6. Cautionary Engagements in any Bond or 
Contract for Sums of Money, by Perſons named 
Cautioners, or having either a Clauſe of Relief 
in the Bond, or a Bond of Relief, a Part intima- 
ted perſonally to the Creditor at his receiving 
Bond, continue no longer than ſeven Teats 
from the Date: But any legal Diligence againſt 


the Cautioners, for what fell due in that Time, 


ſtand good, and hath its Effect after the ſeven 
Years (a). In which ſeven Years, thoſe of the 
Creditors Minority are not deducted, hay ot 
| 7 £ EY | | . ſerve 
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the WI ſerve the Obligation longer. This Septennial 
Nor, WH indurance of Cautionry, is underſtood only of | 
nti- W Cautionry in Bonds of borrowed Money, an” 
itil. not of Cautionry for Facts, or annual Preſta- 
vat tions, Or in Contra&s of Marriage, or Clauſes 
riſe, of Warrandice or Requiſition, Nor is a Bond 
in of Corroboration ſuch a Cautionary Oblige- 
ment, as expires after ſeven Years. 


T IT. IV. 
Of Bonds of Corroboration. 


Bond of Caqrroboration is, a new Bond 
A to ſtrengthen a former, or other Qbliga- 
tio! granted by the Debtor therein, or any 
other Perſon, ro the original Creditor, or to 
his Repreſentatives or Aſſigny, without Pre- 
judice or Derogation to the former Bond or 
Obligation, or to any Diligence that has fol- 
lowed, or may follow thereupon. 


TIT. V. 
V Letters of Credi t. 


A er of Credit is either general, or ſpe- 
r | 
A ſpecial Letter of Credit is, an open Let- 
ter bearing Qrders to furnith ſuch a Man with 
ſuch a Sum, at one or ſeveral Times, upon his 
Bills of Exchange, or Receipts, and to charge 
it to his Accompt, who gives the Letter of 
> „ Po tis 4 
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A general Letter of Credit is, an ample Let- 
ter directed to ſome particular Correſpon- 
dent, or to any Perſon who ſhall advance Mo- 
ney thereon, to ſuch a one, without Reſttiction 
as to Time or Place, or Sum, or other Cir- 
cumſtances, obliging the Writer for Repay: 
ment, and for Annualrent to the Poſſeſſors of 


the Bills. | 


44-34% VE 
Of the Obligation ariſing from Oath. 


N Oath is, a religious Invocation of 
| the Name of Almighty GOD, to 
aſſure the Truth of what is done; or a calling 
GO D to witneſs the ſame, | 
2. The Form of an Qath with us is, by 
pronouncing with an uplifted Hand theſe 
Words, By GOD Himſelf, and, as TI ſhall an- 
fer to G 0D at the Great Day, &c. But, in- 
ſtead of this Form, a Quaker is permitted tg 
make the folemn Affirmation or Declaration 
following, viz. I A. B. Do ſolemuly, ſincerely 
and truly, declare aud affirm (a). 
3. Oaths may be divided into Promiflory, and 
Deciſive Oaths. 5 3 
ä 0 .] A Deciſive Oath is that, which is taken 
in judgment by a Witneſs, or, by one of the 
Parties, which falls in more properly to be ſpoke 
of afterwards (b). 155 
[2.] A 


" (a) 7, & 8. W III. ch. 34. 13, & 14. W. III. ch. 4 
1. G. Seſſ. 1. Ch. I. junct. 8. G. ch. 6. (b) Vid. Part IV. 
B. I. chap. 2. Tit. 1. 5 2, 
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[2.] A Promiflory Oath, which is uſed to | 
entorce or corroborate an Engagement, is a re- 1 
ligious Invocation, whereby one doth ſacredly | 
promiſe, either actively to perform Sometning, | 
or paſſively never to quarrel it. — 

To make ſuch an Oath binding, the Obli- Il 


| 
| 

ation muſt be lawful, and not forbidden. 1 
Efectual Obligations may be fortified, by the 1 
Acceſſion of an Oath, taken to obſerve and ö 
fulfil them. But, tho? a Partie's Oath to ob- ll 
ſerve a Thing ineffectual in Law, will hinder | 
him to quarrel it, the Judge may refuſe to | 
ſuſtain it. A Right formal in the Eſſentials, 1 
| 


tho' labouring under circumſtantial Defects, as 
a Deed extorted by Force or Fear, may be ll 
ſupported by the Party's Promiflory Oath, ne- ll 
rer to quarrel it. But Obligations of Minors 
confirm'd by Oath arenull, and the Perſons in- l 
famous, who made them (wear (a). | 

4. Having thus opened the Nature and Ef- 
fect of Obligations or perſonal Rights ; and 
the ſeveral Kinds of them ; how they are form'd, Wl! 
and in what particular Manner ſpecial Obli- lll 
gations are diflolved : I ſhall now explain the 
common Ways, how Obligations or perſonal 1 
en Rights are annulled, and extinguiſhed. 1 


— ———— — 
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How Obligations or perſonal Rights are an- 
nulled and extingu iſhed. 


45 HE proper Ways of extinguiſhing 
| Obligations, are either by Agrec- 
ment of Parties, or by .Pertor- 
mance : Which, according as the Obligation 
was entered into, with, or without Writ, or, 
according to the Manner of the Satisfaction 
given, require, or do not require to be in- 
{tructed by Writ. But all Ways of extinguyſh- 
ing Obligations, may be prov'd by Writ, q 
Oath of the Creditor. 
2. If it be agreed, never to crave Payment 
or Performance of an Obligation: This, it 
made with a ſole Debtor, imports a paſſing 
from an Obligation ; bur, if made with one 
more Perſons bound for the {ſame Debt, 1; 
efiectual only to free him, and Payment may 
be required from the reſt, who yet have Re- 
lief againſt him for his Share thereof. 
3. Performance of Obligations, which is 
their attaining the deſigned Effect, is either 


to deli 
indiviſ 


Real and Proper, or Improper and Imaginary. Wl tions e 
Real or Proper Performance is, Payment of WM forma 
Ccnlignation, Improper and feigned, or Ima» WW diatel 
ginary Performance is, by Something equiva- Wl 24 H 
lent in Law to Real Performance, ſuch within 


e fits 
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Diſcharges, Compenſation, Innovation, and 
Confuſion. 


1 T. I. 
Of Payment. 


I. PRG is a ſatisfying the Obligation 


in the preciſe Terms of it. 

2. Payment muſt be made of the ſame Thing 
in Kind, which one owes, as Money for Mo- 
ney, Goods for Goods; unleſs the Creditor con- 
ſent to take ſome other Thing in Stead of it. 
Nor can he be forc'd to receive Payment in 
Part, unleſs it was ſo agreed, or to receive in a 
Species of Money, that is juſt ' going to be 
cried down. 

3. In an Alternative Obligation to one or 
ether of two Things, the Debtor has the 
Election what to pay, which he loſes, after the 
Creditor has made his Demand by Proceſs. 


4. When ſeveral Debtors are bound to the 


Creditor jointly, they are liable only pro Rata, 
if all be ſolvent, and the Shares of the inſolvent 
ly upon the ſolvent Debrors. But, if they are 
bound jointly and feverally, or bound jointly 
to deliver a Thing, or perform a Deed that is 
indiviſible, they are liable in ſolidum. Obliga- 
tions expreſſing no Term of Payment, or Per- 
formance, are to be paid or perform'd imme- 
diately : That is, Money mult be paid within 
24 Hours, and a Work muſt be perform'd 
within ſuch a Time, as is neceſſary to do it. 


5. If 
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J. If the Creditor refuſe Payment of Money 


offered to him, the Debtor may take Inſtruments 
upon his Offer, and the Creditor's Refuſal, and 
depoſite the Money in the Hands of the Clerk 
of the Bills, which is called Confignation. Due 
and orderly Conſignation, is equivalent to 
Payment, ſtops the Courfe of Annualrent, and 
frees the Conſigner from the peril of the 
Money (a): | FOIL: 

6. A Perſon owing ſeveral Debts to one and 
the ſame Creditor, is at Liberty to pay which 
of them he pleaſes firſt. Yea, tho' he don't de- 
clare his Mind at the Time, concerning the 
Application, he may make his Ele&ion there- 
after, while he is able to pay all the Debts, 
bur no longer. Where Payment is made with- 
out Application to any one Debt, it is imputed 
to extinguiſh ſuch Pebt as lies heavieſt upon 
the Debtor, and conterns him moſt to diſ- 
. But partial payment of a Debt bear- 
ing Annualrent, is applied, in the firſt place, 
to the diſcharge of the bygone Intereſt, and the 
Overplus to the diſcharge of Part of the Prin- 
cipal Sum. rs EE 

7. Payment Via Fafti, as by the Creditor's 
Intromiſſion with Victual-rent ot the Debror's 
Lands, c. may be prov'd by Witneſſes * But 
Payment of Money muſt be cleared by Writ, or 
Oath of Party. But ſometimes Payment is pre- 
ſum d: As Payment of a Bond retired by; 


"* Vid Part III. B. I. Ch. 1. Tit. 2. 5. 3. 
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ney and in the Cuſtody of the Debtor, or which 


the Creditor cannot produce, unleſs the con- 
trary be proven. | 


1 T. 1. 
Diſcharges-. 


and A | | 
the i, A Diſcharge is, an Acquittance or Re- 

leaſe in Writing, granted by the Cre- 
— ditor to the Debtor, acknowledging. that he 
ic 


hath got Satisfaction from him, whether he 
hath got Payment, or not. 
2. Total Diſcharges of Obligations muſt 


ere- be writ upon ſtamped Paper (a): But partial 
brs, Diſcharges or Receipts of Annualrents are 
ith- good upon any Paper. A Diſcharge regularly 
ated requires the ſame Solemnities as written Obli- 


gations: But Diſcharges or Receipts by Ma- 
ſters to their Tenants of their Rents, and by 
Merchants and Factors in Mercantile Buſineſs, 
are ſuſtain'd, tho not holograph; and wanting 
Witneſſes. Wh | 

3. Diſcharges are either General, or Par- 
ticular, 

A general Diſcharge, which is, an Acquittance 
from all Claim, either in general Terms, with- 
out mentioning Particulars, or mentioning Par- 
ticulars, with a general Clauſe ſubjoined. 

A general Diſcharge ſpecifying no particu- 
lar Uſes not to be extended to Clauſes of War- 
randice, or Relief, or Obligements to infeft, 


(a) 12, Act Ch. 9. 
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dr purchaſe real Rights. A Diſcharge of many 
particulars expreſſy, with a general Clauſe, is 


not extended to Particulars of a different Kind, 


or of greater Importance than thoſe expreſi 
mentioned. But a general Clauſe in a Dif- 
charge, doth reach Particulars of greater Con- 
ſequence than thoſe exprefly mentioned, if all 
be of the ſame Nature. : 

4. Three particular Diſcharges of Rents, ot 
Annualrents ot three Years or Terms immedi- 
ately ſubſequent to one another, according as 
the Payment is annual ot termly, infer a Pre- 
ſumption of Law, that all Preteedings are fa- 
risfied, if the Gtanter of the Diſcharges had 
Power to diſcharge all bygones: Unleſs it ap- 
pear by good Proofs; that the Arrears of for- 
mer Years are ſtill due; But one Diſcharge 
for three Years or Terms; ot two Diſcharges 
of two Years ot Terms, and particular Receipts 
making up the third, or partial Receipts for more 
than three Years Rent; do not work this Pres 


ſumption. * „ 
| TT. BMI: 
Of Compenſation: © 
1. \T7 HEN two Perſons become mutual- 
ly Creditor and Debtor to one ano- 


ther, Exception made upon the one Debt, ex- 
cludes Action for Payment of the other, either 


wholly, if both Debts be equal, or for o much 
as the leaſt Debt amounts to: Which Ex. 


1. tt 


ception 1s called Compenſation. 


Ch. 3. 
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2. It is not ſufficient to make a Compenſa- 
tion, that there be a Debt on the one Side and 
the other; but it is moreover neceſſary, 1. 


That both the Debts be liquid and clear, that 
is, certain, and not liable to diſpute, 2. They 


Ch. 3- Law of Scotland. it. 3. 


muſt conſiſt in Quantity, and of the ſame 
Kind and Quality. 3. They muſt be ſuch ag 
are already due, and not ſuch as are conditional, 
or whereof the Payment is ſufpended to a Day. 
in ſnort, no Debts can compenſate ohe ano- 
ther, except ſuch as can be offered in Pay- 
ment, | | 

3. Compenſation lies not only againſt 4 
Creditor for his own Debt, but againſt an Aſ- 
igny upon a Debt due by the Cedent to tlie 
Debtor himſelf; before he was denuded by In- 
imat ion of the Aſſignation; but not againſt 
the Poſſeſſor of a Bill of Exchange, upon the 
lndorſer's Debt prior to the Indorfation. 

4. Compenſation muſt be inſtantly veriſied, 
and cannot be founded on by Suſpenſion or 
Reduction after Sentence (a). When a Debtor; 
having ſeveral Debts owing to him by one Per- 
lon, ſues for Payment of one of them; if rhe 
Defender object Compenſation upon a Debt 
due to him by the Purſuer, he the Purſuer may 
reply upon another of theſe Debts owing to 
him: by the Defender: Which is termed Re- 
compenſation. = 11 25 

5. Compenſation tops the Courſe of Annual- 
tent of the Debt compenſed; tho* the compen- 

P ſating 


() At 141; Par. 12. J VI. 
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ſating Debt bore no Annualrent, from the 
Time that both Debts concurr'd. SOM 


rp 2 . 


Of Novation or Innovation. 


T. NI Oration in general, is a transferring ot 
N ſubſtituting a new Obligation in 
the place of a former. Tis diſtinguiſh'd into 
Novation, properly ſo called, and Delegation, 
Novation 1n a proper Senſe happens, when 
the Nature of the Qbligation is changed be- 
twixt the ſame Creditor and Debtor ; As 
when a Debtor for the Price of Gaqods ſold, 
takes a Bond of borrowed Money for it; or a 
Debtor by Bond or Ticket, takes a Bond 
bearing Annualrent for the Sum, or a Clauſe 
of Infeftment. Co 
2. Novation is inferrd from the preſum'd 
Meaning of Parties, not to corroborate the 
former Obligation, rho! no Reſervation there- 
of be made in the new Obligation. It hath 
this Effect, that the former Obligation with 
all its Acceſſories, are thereby extinguiſhed. 

3. Delegation is, when à new Debtor is put 
in lieu of the former, and charges himſelf with 
the Debt owing by the former, or grants a new 

Bond for it to the Creditor. Whereby the Obli- 
gatijon of the Perſon who delegates, is extinguiſh- 


cd by the Obligation of him why is delegated. 
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2 TIT. v. 
Of Confuſſon. 


Onfuſion i is, when the Debt and Credit 
meet in the ſame Perſon; or, when 
one becomes Debtor and Creditor to himſelf, 
as when the Creditor is Heir or ſingular Succel- 
ſor to the Debtor, or the latter to the former, 
or a Stranger to both. 

2. This confounding one Right with ano- 
ther, extinguiſheth the Debt, except a Debtor 
becoming Creditor | in Manner aforeſaid, has 
no Relief of ſuch Debt againſt ſome other Per- | 
lon. Which Extinction is 5 ſometinges Abſolute , [ 
and ſometimes only Temporary: | 

3. Having explain'd Original Property, Real 
and Perſonal, I ſhall in the next Place conſider, 
how both may be tranſmitted and paſſed o- | 
rer by Progreſs, from one to another: | 
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How Eſtates may be tranſmitted 
and paſſed over by Progrels from 
one to another 33 whether a ſins 
gular or univerſal Suceeſſor. 


BOOK I 
Of the Tranſmiſſion of Property ro 
ſmgular Succeſſors. 


LY Singular Succelſor, is he, Who ac= 
Ws - quires any Right or Thing, by 4 
particular Title, for ſome Cauſe: 
* f for Value given, or for valuable 
Conſideration, the Acquiter is termed à ſingu- 
lar Succeſſor, for an onerous Cauſe j and if for 

Love, or on the Store of Affection and Libera 
lity, he is ſtiled à lucrative Succeſſor. The 

Perſon who conveys the Right or Thifig in fa- 
Your of another, carries the Name of Authors 
A : Ohh 
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Property is conveyed to pager Succeſlors, 
either by voluntary Deeds of . Alienation, ot 
by the legal Diligence of Creditors, or con- 

ted. | | | 


I CMNRIL 
Oo voluntary Deeds of Alienation. 


\ 7 © LUNTARY Deeds of Alienation 
are Diſpoſition and Aſſignation. In 
both which, there is ordinarily a Clauſe 
of Warrandice (a). Whatever Right concerning 
a Thing conveyed- falleth - afterward to the 
Author, it accrueth to his ſingular Succeſſor, 
as if it had been -expreſly conveyed to him: 
And Conveyance of:the Property, doth virtu- 
ally carry any leſſer or inferior Right thereto, 
if no more was in the Author's Perſon. 
TITLE: 1. 
\ISPOSITIONS argeither irredec- 
mable and abſolute, or. redeemable,” ”- 
An abſvlute Diſpoſition is either a ſingle 
Diſpoſition of real Rights of Lands, or others, 
made by one to another, for a certain Price, 
or for Love and Favour, which is properly 


term'd a Diſpoſtiun; or, a mutual Diſpoſiti- 
Ry FR. 135 F. as 43200 


33 
(s) Vid: Part 2. B. 2. Chap- 1. Tit. Is 


Ch. 1. 
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ny of Lands for Lands, which goes the 
Name of a Contract of Excambion. 1. by N 


8 EC Te I. 5 
Of Diſpofitions properly ſo called. 


1, A Diſpoſition is a written Deed, by 
which real 1 of Lands and the like, 
completed by Infeftment, are conveyed from 
one, called the Diſponer, to another. a4 

2. Such Rights are diſponed, to be held ei- 
therof the Diſponer's Superior, by Reſignation 
or Confirmation, called a public Right, or a 
Right a me, or they are diſponed to be held of 
the Diſponer, called a baſe Holding, or a 
Right de me (a). Ip ye wag +43 #g 

3. Reſignation is either made by the Vaſſal 
himſelf, called Reſignation 'propriis manibys, or 
by one having à Procuratory from him, by the 
ſymbolical Delivery of a Pen ( called Ko and 
Baſtoun ) to the Superior, or one commiſſioned 
by him for that effect. If the King be Supe= 
rior, Reſignation is made to the Barons of Ex- 
chequer. Reſignation is made either in favo- 
im, upon a Diſpoſition to the Vaſſal himſelf, 
and his Heirs therein. mentioned, or to ſome 


Third Party and his Heirs, to whom the Su- 
perior or his Commiſſioner, in Token of Accep- 


tance, redelivers the Pen; or ad perpetuam re- 
nanentiam, upon a Diſpoſition to the Superior 


A a 2 to 
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to remain with him. Upon this the Party, in 
whoſe favour Reſignation is made, takes In- 
ſtruments (called an Inſtrument of Reſignation ) 
in the Hands of a Notary. Inſtruments in fa- 
vorem Want not to be recorded, but an Inſtru- 
ment of Reſignation ad remanentiam, muſt be 
recorded as Seiſines, within 60 Days (a), Pro- 
curatories of Reſignations are ſufficient War- 
rants, for making Reſignation after, as before 
the Death of the Granters, or Parties to whom 
they are granted, or both; provided that In- 
ſtruments of Reſignation, taken after the Death 
of either Party, expreſs the Titles of thoſe in 
whoſe favour Reſignation is made, otherwiſe 
they are null (C). | 

4. A Reſignation ad remanentiam, acccepted 
by the Superior, and duly regiſtred, doth, with- 
out more ado, fully denude the. Vaſſal, and 
conſolidate the Property with the Superiority, 
as it ſtood the Time of the Reſignation, affe- 
cted with all its real Burdens, tho” conſtituted 
without the Superior's Conſent, But a ſimple 
Reſignation in favorem, doth not denude the 
Reſigner, without Infeftment following in the 
Perſon of the Reſignatary. Hence the firſt In- 
feftment upon a ſecond Reſignation, will be 
preferred to the ſecond Infeftment upon the 
firſt Reſignation. But ſo ſoon as- Infeftment 
hath followed in the Perſon of the Reſignatary, 
the Reſigner is fully denuded, and fo cannot 

3 5 mee 

a . 1 * Io * ; - * &+ þ 
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transfer any Right. Aud till Infeftment be ta- 
ken, the Superior gets his Caſualities, not by 
him in whoſe favour Reſignation is made; 
but by the Reſigner, who continues Vaſſal til 
the other be inteft. 1 , 
5- Upon an Inſtrument of Refignation, made 
in Exchequer, a Signature of Reſignation drawn 
and marked by a Writer to the Signet, is en- 
ter d in a Roll affixed to the Exchequer Wall, 
by the Preſenter of Signatures; which, after 
it hath ſtood there ſome Days, he preſents 
to the Barons, and they finding it agreeable to 
the former Charters, do paſs. Then a Com- 
polition being paid by the Party, the Signature 
is caſheted, and recorded in the Books of Ex- 
chequer; and a Precept under the Signet ( for 
the Warrant whereof the Signature is left) di- 
rected to the Keeper of the privy Seal. The 
Writer to the privy Seal, upon Sight of this 
Precept, writes another Precept, directed to the 
Keeper of the great Seal, and records the ſame 
in the Regiſter of the privy Seal. On the Back 
of which Precept he atteſts it to be written and 
recorded by him. To this laſt Precept the 
Keeper of the 'privy Seal appends the ſame, 
and keeps the Precept under the Signet for his 
Warrant. Then the Director of the Chance 
ry writes a Charter containing a Precept of 
Seiſine, and records the ſame in the Regiſter of 
the great Seal, and indorſes it with an At- 
teſtation of its being written and recorded by 
him. To which 5 1 5 the great deal is ap- 


b 3 pen 
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pended by the Keeper thereof, who retains 
the Precept under the privy Seal as his War- 
rant. But Signatures and Charters of the 
Vaſſals of Biſhops, and their Chapters, whoſe 
Valuation is but 109 Lib. or under, paſs the 
great Seal per ſaltum, gratit, without Payment 
of any Compoſition in Exchequer, or other 
Dues (a). And the Vaſſals of Church Lands 
in Orkney and Zetland, not exceeding 20 Lib. of 
Valuation, bruik by the Udal Law (ö). 
6. When Inteſtment is taken upon a Diſ- 
poſition a me, without Reſignation, it is null, 
till it be confirmed by the Superior's Charter 
of Confirmation, and the laſt Right firſt: con- 
firmed, is preferred cæteris paribus (c). In a 
Competition of ſuch as have Confirmations 
from the Sovereign, he who gets his Charter 
firſt paſt the Seals, is preferred. A Confirma- 
tion obtained, makes the Infeftment confirm d 
effectual retro, from the Date of the Infeſtment: 
unleſs ſome Impediment intervene, which hin- 
ders the Right to take Effect by Confirmati- 
On. 6th. 6 | ' 
7. A Subject Superior is not obliged, ex- 
cept he pleaſe, to accept of Reſignation in fa- 
vorem, or grant Confirmation to a ſingular 
Succeſſor upon a voluntary Diſpoſition made 
by his Vaſſal. But in caſe of the Superior 
Re fuſal to do ſo, the ſingular Succeſſor may, 
by getting from his Author a Bond for a Sum 

„ AE 32. Seſſ. 2. Parl. W. and*M. juni rr. el. 
7. o K. W. GD Q 4 4 ae VI, 
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equivalent to the Price of the Lands, and ad- 
judging. the ſame for Payment, force the Supe- 
rior to enter him upon & Charge. The Barons 
of Exchequer do not reſuſe Ręſignations made 
by the King's Vaſſals, or. Confirmat ions to 
them. 1 D a de 5h} ane 0 
8. When a, Superior receives a ſingular Su- 
ceſſor, he may claima Year's Rent of the Lands, 
0 Acknowledgment for changing his Val- 
. 8 101156421 n been 
9. Confirmation of Rights de nie, or baſe 
Rights by the Superior, doth not render them 
publick Rights, or make the Perſon whoſe 
Right is gonſirm'd, immediate Vaſſal to the 
Superior confirming, but only hinders the Su- 
perior from claiming. any Caſuality atiſing to 
him, through Deeds of the Vaſſal, wanting his 
Conſent. Net Confirmation of Seiſine, taken 
upon a Precept in a Diſpoſition, obliging to 
infeft de me and a me by Corfirmation, to nei- 
ther of which the Precept or Intettment hath 
ſpecial Relation, makes it a publick Right. 


SECT . 
Concerning Contrafls of Excamtion. | 


A Contract of Excambion is a mutual Deed, 
by which two Parties exchange Lands for Lands, 


they, on both Sides, diſpone to one another. 


It either of the Lands exchanged, before De- 


livery of Poſſeſſion, 8 belong to a Third 


. Par- 
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Party, the Ovhes of the other, may refuſe to 
quite Poſſeſſion thereof, and if evicted after De- 
livery of Poſſeſſion in che other the Contrad 
becomes void, and he from whom the Lands 
taken in Exchange i is evicted, hath Regreſs or 
Recourſe to what he gave in Exchange. In 
which Caſe he would be preferred even to fin- 
yore Succeſlors infeft in ſuch Lands, upon 
Rights from him who got it in Exchange, tho 
preceeding the Eviction, 


T I T. u. 
of e 2 . 


| Redeemable Diſ oſition is the Convey⸗ 


ance of a real Right for a Time, ſo a 
it may be redeemed or recovered, and the Dil 
poner may enter again, into his, Right, upon 
certain Conditions, as the Repayment of Mo- 
ney, for which 7 Conveyance was made, 
/ Co 
Under redeemable Diſpoſitions 1 compre- 
hend Reverſions, or Powers of Redemprion, 
Diſpoſitions containing a reſerved TORY 0 


alter, and Wadſets. 
SECT. I. 


Of Reverſſont, or Powers of. Redemption, 
1. A Reverſion, or Power of Redemption 


in ures is a Right to recover what is alie- 
nat 


conven 

4. L 
by the 
appriſe 
the Pe 


withor 
Time. 
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tion. 
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nated for Value received, or carried away by 
the Diligence of Creditors, in Satisfaction of 
Debt. He to whom this Power of Redempti- 
on belongs, is called the Reverſer. b 
2. Reverſions are either of Moveables, 
which are touched in another Place (a), or of 
Lands. 1 ol, 2 Ts 
3. Reverſions of. Lands are either legal, 
which ariſe from the Proviſion of Law, or 
conventional. 8 
4. Legal Reverſions are thoſe competent, 
by the Effect of Law, to Superiors of Lands 
appriſed or adjudged from their Vaſſals, or to 
the Perſons from whom theſe are appriſed or 
adjudged; of which I have ſpoke in the proper 
Place. [91 4 
5. A conventional Reverſion is a Paction, 
by which it is agreed, that a Seller may re- 
deem or get back a Thing ſold, he reſtoring the 
Price to the Buyer, either ſimply or indefinitely, 
without expreſſing the Time, or within a fixed 
Time. If this Power is granted indefinitely, it 
laſts as long as the Time limited for Preſcrip- 
tion. When it is reſtrained to a certain Time, 
it muſl be exerced within that Time. e 
6. Conventional Reverſions with us are 
ſtrictiſſimi juris, moſt ſtrictly obſerved in the 
preciſe Terms therof. For, 1. They are not 
extended to Heirs or voluntary Aſſignies, un- 
leſs conceived expreſly in their favour : But 
for Commerce ſake, may be appriſed or ad- 
| judged, 
(s) Vid, Part 2. B. 3. Tit. 7. Sect. 1. N. 8. | 
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judged, tho Heirs or Aſſignies were expreſly 
excluded from the Benefit thereof; and after 
an Order of Redemption uſed by the Rever- 
ſer, he may aſſign the Reverſion. 2. Condi- or of I 
tions of Reverſion cannot be fulfilled in equ- BI 


—— © £77 


uſe an Order of Redemption, till the Mone 
laſt borrowed as well as the firſt be paid This 
we call an Eik to Rever iar... 
8. Reverſions of Land- rights, ſtand good 
againſt ſingular Succeſſors (a). But ſuch Re 
verſions not incorporated, Aſſignations, Dil 
charges, and Eiks to Reverſion, are to be re 
giſtred as Seiſines, within ſixty Days of, the 
Date ; and Bonds for making Reverſions, with 
in the like Time, after Seiſine taken by tbe 


Makers thereof; otherwiſe they are effectual 
/ on“ 


00 A8 Pail. 5. Jam. IL 


Ch.1. Law of Scotland, Tit. 2. 2. II 
only againſt the Granter and his Heirs, and 
not againſt ſingular Succeſſors; whether the 


Right under Reverſion be of Country-land (a), 
or of Tenements within'Burgh (b). 


„ SECT. Mi . .x 
of Diſpoſrions. containing  a.. eſerved Faculty 1s 


alter. | L 
VH E RE Diſpoſitions of Lands contain a 
jeſerved Faculty to alter in ſavour of the Diſ- 
poner, without Mention of his Heirs, he may 
exerciſe. the-Faculry, even after the Lands are 
fallen in Nonentry, or Ward; by the Death of 
him to whom they were diſponed, and thereby 
determine and put an End to ſuch Caſualities: 
The Faculty may alſo be adjudged by rhe 
Diſponer's Creditors ; but ir dies with himſe 
if not exerciſed'before his Death. A reſerved 
Faculty to alter at any Time during the Diſ- 
poner's Life, without the Words, etiam in artis 
culo mortis, or upon Death: bed, in a Diſpoſiti- 
on made by the Diſponer to a Stranger, or any 
who is not apparent Heir, may be exerciſed by 
the Diſponer on Death; bed. But ſuch a re- 
ſerved Faculty, or even 4 Faculty to alter upon 
Death- bed, in a Diſpoſition to the Diſponer s 
2 Heir, can be exerciſed by the Diſpo- 
ner only in liege pouſti6. or 
SECT, 


10 AR 16. Parl. 22. Jam. VI. () A& 11. Parl. 3. Ch. 
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) 0 Wadſets, Cen 
1. A Wadſet is a Diſpoſition, whereby any 


real Right of Lands or others paſſing by In- 5. A 
feftment, is tranſmitted from one to another, ¶ ter of it 
in Security of a ſpecial Sum, and redeemable the Rer 
upon Payment of the Money in the Way and but hat 
Manner therein expreſſed. Which Diſpofiti- Events. 
on is perfeted-by Infeftment, to be held either not defi 
of the Diſponer, or of the Diſponer's Superior, of the v 


The Perſon to hom a wadſet Right is gran- 
ted, is called the MWadſette. 
2. Where a Wadſet is given to be held of the 
Diſponer's Superior, the Diſponer ſometimes 
takes Letters of Regreſs from the Superior, o- 
bliging him to receive back his Vaſſal, when 
he ſhall redeem his Lands. Which the Superi- 


or would not otherwiſe be obliged to do, ex- ditor f 
cept he pleaſe, if the Reverſion be not incor- Fruits 
porated in the wadſet Right. Regreſſes, Aſſig- ſer a 7 
nations and Diſcharges thereof muſt be regi- his be 
ſired as Seiſines, within fixty Days of the Date, or Vic 
and Bonds for making Regreſſes, within the Sum f. 
like Space, after Seiſin taken by the Wadſet- 77 
6e (. OT 1013064 41-214 0 | Tack 
3. A Wadſet is either proper, or improper. after | 
4. A proper Wadſet is, where the Wadſet- Mail, 

ter takes his Hazard of the Rents of the Lands, 
| or | 
| f 2A). N. (a) , 
(s) AR 16. Parl. 22, Jam, VI.jun&, Ad. 11, Parl. 3. Cl», Pal i 
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or others wadfſet, in Satistact ion of his Annual- 
rent of the Sum for which the Wadſet was gi- 
ven, and pays all publick Burdens. ' A proper 
Wadſetter is not accountable for his Intromiſ- 
ſions with the Rents, till the Wadſet be re- 
deemed, tho far exceeding his Annualrents. 
5. An improper: Wadſet is, where the Gran- 
ter of it pays all publick Burdens, and upholds 
the Rents, and the Wadſetter runs no Hazard, 
but hath his Annualrent ſecured to him in all. 
Events. Sometimes an improper Wadſetter, 
not deſirous, to enter to the natural Poſſeſſion 
of the wadlet Lands, ſets the ſame in Tack to 
the Granter of the Wadſet, or to his Truſtee, 
for Payment of the Annualrent of his Money, 
gs the Tack- duty, which is called a Back- 
6. Ir is Uſury to take a proper Wadſet of 
Lands, exceeding in Rent the Annualrent of 
the Money lent, with a Proviſion that the Cre- 
ditor ſhall not be liable for the Hazard of the 
Fruits and Rents. (a), or for any Wadſetter to 
ſet a Tack to the Heritor, or other Perſon to 
his behoof, for Payment of a Duty in Money 
or Victual, exceeding the Annualrent of the 
Sum for which the Wadſet was granted (G). 
7. The Reverſion may be affected with a 
Tack in favour of the Wadſetter, to commence 
after Redemption of the Wadſet, for the trus 
Mail, or near thereto, (e) that is, for more 
en, en eee een 


(a) Act 52. Parl 1.Sefſ 1 Ch IL in fin. ( AR 247. 
Pul 15. Jay VI. (e) AQ 18. Parl. 6 Jam 1 15 
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than the Half of the real Duty, which is good 
againſt ſingulat Succeſſors, to be reckoned ac» 
cording to the Worth of the Lands at the grany 
ting of the Wadſet. But ſuch Tacks for half 
Mail, or leſs, are null (a) and uſurary. A 
Clauſe irritant in the Reverſion of a Wadſet, 
that the Money not being repaid at a preciſe 
Day, the Reverſion..ſhould expire, and the 
Lands become irredeemable, called pactum li 
commiſſaria in Wadſets, is diſallowed as uſurioug 
and unjuſt. .. Notwithſtanding whereof, the 
Money may be offered at the Bar, any Time 
before Diſpute in a Proceſs, for declaring. the 


Irritancy incurred. 

8. A Wadſet is extinguiſhed either by Law, 
ov Conſent. i; 25 lis va bara | 

9. Law takes off a Wadſet, by a Declarator of 
Redemption, proceeding upon-Premonition, or 
Requiſition and Conſignation, which is called 
an Order of Redemption. The Uſer of this Or- 
der, muſt premoniſh the Wadſetter to compeat 
at the Time and Place appointed: in the Rever- 
ſion, to receive Payment of the Sums due to 
him, and take Inſtruments thereupon, called 
an Inſtrument of Premonition. If the Wadſerter 
2 not, or refuſe to accept, when duly 

ered at the Time and Place preſixed; it 
may be conſigned under Form of Inſtrument 
in the Hands of the Perſon named for that 
effect in the Reverſion, for whoſe Sufficiency 
the Conſigner is not liable. If no Conſigna- 


r S 


Bs to- 
(s) Act 18. Parl. 6. Jam. II. 
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tary be named, the Money may be 

in the Hands of the Clerk of the Bills, upon the 
Wadſetter's Peril, or in the Hands of any o- 
ther Perſon, on the Reverſer's' Peril. Which 
Conſignation exempts the Reverſer from being 
liable for Annualrent of the Sums conſigned. 


The Reverſer, after an Order uſed by himſelf 


or his Author,” raiſes a Declarator of Redemp- 
tion againſt the Wadſetter, wherein the Su 
rior, if the Wadſetter was publickly inlet, 
ſhould be cited, and if the Reverſion be con- 
tained in the Wadſet, may be decerned to in 
feft the Redeemer. | | 
After Decreet of Declarator, the Lands re- 


deemed belong to the Obtainer without new 


Infeftment, if the Wadſet was held of himſelf: 
But he muſt be infeft de novo if the Wadſetter 
was publickly infeft. The Wadſetter will get 
Letters of Horning upon the Inſtrument of 
Conſignation and Reverſion againſt the Con- 
ſignatary for getting up his Money. 

The Uſer of the Order of Redemption may 
paſs from it any Time before Declarator, or 
before the Wadſetter hath owned the Conſigna- 
tion by Renunciation or Grant of Redemption 
of the Wadſet, or by purſuing for the conſigned: 
Money: But after Declarator, or the Wadſet- 
ter s accepting the Conſignation in Manner 
aforeſaid, the Uſer of the Order cannot paſs 


from it. 


The Sum for which a Wadſet was granted is 


ſtill heritable before Declarator, or before rhe 
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Wadſetter hath owned the Conſignation, and 
goes to his Heirs ; but becomes moveable 
either by the Wadſetter's declaring his Accep- 
tance of the Conſignat ion, or by Declarator in 
his Lifetime- For Declarator obtained atter 
his Death, doth not render the Sum moveable 
as to Executors of the Wadſetter, tho' it be 
moveable as to the Repreſentatives of his Heir, 
againſt whom the Declarator was obtained, 
and would paſs to his Executors. 

10. A Wadſet is extinguiſh'd by Conſent, 
either of both Parties, ot of the Wadſetter 


only. . ; 

0 Tis voided by mutual Conſent, when 
the Wadſetter renounceth it voluntarily upon 
receiving Payment from the Reverſer. Which 
Renunciation is term d a voluntary Redemption, 
and muſt be recorded as Seiſines within ſixty 
Days after Date (a). A Wadſet, upon which 
no Infeftment followed, is taken away by a 


ſimple Diſcharge or Renunciation. But if the 


Reverſer be not infeft, nor Heir to a Perſon in- 
feft in the Lands wadſetted, the Wadſet mult 
be conveyed to him by the Wadſetter. Where 
the Wadſetter is infeft baſe, he muſt reſign 
ad remanentiam in the Diſponer s Hands, as his 
Superior. But if the Wadſetter publickly in- 
feft, he muſt reſign in favorem, in the Superior 
Hands. Which Reſignation, if the Reverſion 
be ingroſſed in the wadſet Infeftment granted 


by the Superior, doth reinſtate the Granter o 


( Act 16. Parl. 244 Jam VI. junRt. AR 11. Parl. 3 Ch. II. 
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the Wadſet in his own Place as Vaſſal. But if 
the Reverſion be not incorporated, the Granter 
of the Wadſet may charge the Superior upon 
his Letter of Regreſs, to infeft him for re- eſta- 
bliſhing the Right in his Perſon: Or the 
Superior may, if he will, without a Charge re- 
infeft the Granter of the Wadſet.: - . - : 
(a2. ] A Wadſet is extinguiſhed by Conſent of 
the Wadſetter only, when he requires Payment 
of his Money for which the Wadſet was gran- 
ted. In this Requiſition the ſame Solemnities 
are uſed, as in Premonition by the Reverſer to 
the Wadſetter to take his Money. A Wadſetter 
may paſs from his Requiſition either directly 
by an, expreſs Declaration; or indirectly by 
meddling with the Rents of the wadſet Lands 
for Terms ſubſequent; ſo be the Money is nei- 
ther paid nor offered, and conſigned, conform ta 
the Requiſition: But cannot paſs from it, af- 
ter an Offer and Conſignation by the Rever- 


ſer. 


n 9 
T IT. u 
of Aſſiguationi: 


SSIGNATION in general, is : 
Conveyance 'of ſome Thing perſonal or 
moveable from one to another. , , 3 _.. 
.\fignarions are either ordinary or privileg- 
ed. | 
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SECT. 1 to th 

| ; upon 

Of ordinary A(ſ;gnations. ſuit : 

| | or P 
1. AN ordinary Aſſignation is, a written Call 
Deed, whereby Moveables, or ſome perſonal or A 
Right, or Right whereupon no Infeftment fol- gainſ 
jowed, or needs to follow, is tranſmitted from Annu 
ne _ the Cedent, to another called the A.- or ac 
y or Ce(ſ1onary. ſing F 
2 No Right whereupon Infeftment hath fol- . h 
Jowed, can be conveyed by Aſſignation, er- his p1 
cept a Liferent Infeftment, which reſolves on- ſuffic 


ly in a temporary Right during the Cedent's 4. 
Lifetime. And ſome perſonal Rights or Obli- ables. 


pations are incommunicable by Aſſignation: Rents 
As moſt Part of Reverſions, temporary Tacks out o 
for Years, not ſet to one and his Aſſigns, C. verſio 
{ But all Moveables or Rights, whether heri- 5. 
table or moveable, not completed by Infeft- his R 
ment, or which are perfect without Infeftment, Tran 
the current Profits of heritable Rights comple- his fo 
ted by Infeftment, Actions, Bonds conceived Repof 
in favour of one, and his Heirs, without ex- ſions 
preſſing Aſſignies, may be aſſigned. Yea, a ſignat 
Bond excluding Aſſignies, is aſſignable for one- . 
rous and neceſſary Cauſes. ligenc 
3. Aſſignation to a Debt, is an incomplete tho' r 
Right, till it be intimated to the Debtor, that tion i 
he may know whom to pay to, 41 and h 
Intimation may be made, t. By the Aſſigny. ons n 
or his Procurators, ſhewing the Aſſignation Title, 


4 ah do 


„ 
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to the Debitor, and taking Inſtruments there- 
upon in the Hands of a Notary. 2. By a Pur- 
ſuit at the Inſtance of the Aſſigny againſt him 
for Payment, wherein the Aſſignation is judi- 
cially produced, or by a Charge of Horning 
or Arreſtment : But not by uſing Inhibition a- 
gainſt the Cedent. 3. The Debtor's paying 
Annualrent, or any Part of the principal Sum, 
or acknowledging the Aſſignation, and promi- 
ſing Payment to the Aſſigny, by any Writ un- 
der his Hand, is ſuſtained as Intimation : But 
his private Knowledge of the Aſſignation is not 
ſufficient. 

4. An Aſſignation and Diſpoſition to Move- 
ables, or Aſſignation to Liferent Rights, Tacks, 
Rents, &c. are perfected by Poſleſſion, with- 
out other Intimation; and Aſſignation to Re- 
verſions, by Regiſtration. 

5. When an Aſſigny transfers or paſſes over 
his Right to a Third Party, that is call'd a 
Tranſlation: And the reſtoring the Cedent to 
his former Right, is term'd a Rerroceſton, or 
Repofition. Theſe Tranſlations and Retroceſ- 
lions are perfected in the ſame Manner as Aſ- 
ſignations. 

6. An Aſſignation to a Debt, carries all Di- 
ligence uſed for Payment or Security thereof, 
tho' not expreſs d. An unintimated Aſſigna- 
tion is of ſufficient Force againſt the Cedent 
and his Repreſentatives, and ſpecial Aſſignati- 
ons not intimated in the Cedent's Life, are 
Titles of Action or Defence, without confirm- 

r ing 


—_— 
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ing the Subject, if no more complete Right 
ſtand in Competition (a). But an Aſſignation 
is effectual againſt ſingular Succeſſors, only from 
the Date of the Intimation. And in a Compe- 
tition, a ſecond Aſſigny making firſt Intimati- 
on, is preferred to one Whoſe Aſſignation is of 
a prior Date (b). | | 

7. All Exceptions upon Payment, Compen- 
ſation, c. that lay againſt the Cedent before 
Intimation, are competent againſt the Aſſigny. 
And the Cedent's Oath doth, after Intimation, 
prove againſt a gratuitous Aſſigny; but not 
againſt an Aſſigny for an onerous Cauſe, unleſs 
the Matter was litigious by a depending Pro- 
ceſs, before the Aſſignation be intimated. | 


SECT. UB. 
Of privileged Alſignations. 


i. PRIVILEGED Aſſignations are 
thoſe, which require not to their Conſtitution 
and Perfection, the Solemnities eſſential to or- 
dinary Aſſignaxions. | 

2. Such are divided into conventional and 
legal Aſſignations. 

3. Privileged conventional A ſſignations, are 
the Indorſements of Bills of Exchange, and the 


Notes of any trading Company, which require 


not the Solemnities of ordinary Aſſignations or 


other 


(). Act 26. Seſſ. 2, Parl. W. and M. (8) Vid. infr. Ob» 
II. I 1t+ Zo 6 To | 


Ch. 2. Law of Scotland. 7 


1 — 


other Writs, and may be drawn blank in the 
ſ\ndorſee's Name, and Truſts in Relation there- 
to, may be proved otherwiſe than by Writ or 
Oath of Party (a). Nor is Intimation neceſ- 
ſary to complete them. | 
4. A legal Aſſignation is a tacite Conveyance 
by Law, eſtabliſhed upon Equity, Expediency 
and preſumed Intention of Parties. * Such is a 
Husband's jus mayiti, the Cburtefy of Sotland, 
a Widow.'s- Terce, an Executor's Intereſt in the 
Goods and Gear of one deceaſed, an Arreſt- 
ment with a Decreet of Forthcoming, GW. 


CHAP. II. 


. ; : 
How Property may be affeFted, and car- 
ried away by the | legal Diligence of 
Creditors. > , bp ale | . 4 


77 HEN a Debtor is unwilling to pay 
N or perform what he ſtands obliged 
g to, his Perſon may be attacked and 
incarcerated by raiſing of Horning and Capti- 
on; his Moveables may be affected and carri- 
ed off, either by Denunciation on the Horn- 
ing, or by Arreſtment and a Decreet of Forth- 
coming, or by Poinding; the free Diſpoſal of 
his Heritage may be hindred by Inhibition, 
and the Heritage it ſelf may be evicted by Apy 
priſings and Adjudications, ES. 
| - B b 3 „ TIT. 
(%) Act 25. Seſſ. 6, Parl. K. W. 55 
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Of " Horning and Denunciation: 


; ORNING or Letters of Horning, 
is a Warrant in the King's Name, i- 
ſued out under the Signet, to charge Perſons 
to pay, or perform Needs, within a prefixed 
Time, upon pain of being declared tlaw, 
and having his Goods poinded, c. in caſe of 
Diſobedience. | 

2. Letters of Horning are either general, or 
ſpecial. 

3. General Letters of Horning are thoſe ob- 
tained upon a Bill to the Lords of Seſſion, a- 
gainſt Perſons without a previous Citation; 
which are now allowed only for His Majeſty's 
Revenue, for Miniſters Stipends upon Decreets 
of Locality, and for making Decreets of poin- 
ding the Ground effectual (a); or where ſuch 
Letters are warranted by particular Acts of 
Parliament. | 


4. Special or particular Letters of Horning 


are raiſed upon Decreets or Obligations regi- 


ſired in order to Execution, in the Books of 
Seſſion or other competent Juriſdiction, that #, 
where the Debtor lives, which are Deereets in 
the Conſtruction of Law. Some Obligations 
gare regiſtred in Virtue of a Conſent to Regi- 


ſtra⸗ 


0 A 13, Sell 2, Parl. W, and M. 
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ſtration in the Body thereof; others are regiſtra- 
ble by Statute, as proteſted Bills of Exchange. 

5. A Meſlenger executes the Horning, by 
charging the Party within the Kingdom per- 
ſonally, or at his dwelling Place, to pay or per- 
form within 15 Days, it the Horning proceed 
on a Decreet, except a Decreet of Removing 3 
or upon ſix Days, if upon a proteſted Bill of 
Exchange, or Decreet of Removing ; or wirhin 
the Days contained in the Clauſe of Regiſtra- 
tion, where the Horning is founded on a regi- 
ſtred Writ. 

6. After elapſing of the Days of the Charge, 
the Party may for his Diſobedience be denoun- 
ced Rebel, z. e. Qutlaw, by three Blaſts of a 
Horn, Which Denunciation muſt be execu— 
ted or ſerved at the Market-croſs of the Head 
Burgh ob the Shire, Stewartry or Bailiary 
where the Party dwells (a). | 

7. Perſons out of Scotland muſt be charged 
upon ſixty Days, and denounced at the Mar- 
ket-croſs of Edinburgh, Pier and Shore of 
Leith. 5 

8. Horning and Executions muſt, within fif- 
teen Days * Denunciation, be regiſtred in 
the Books of the Juriſdiction where the Party 
dwells (b), or in the general Regiſter of Edin 
burgh (c). Which dyſables the Party to ſue 
or defend in Judgment, makes his ſingle Eſ- 
cheat to fall from the Denunciation, and his 

Bb4 Life- 


(a) Act 264. Parl. 18. Jam. VI. (5) Ibid. junct. Act 10 
Parl. 6. Jam, VI. (e) Act 13+ Parl. 16. Jam. VI. 
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Liferent after continuing Year and Day at the 
Horn. e nene a 

9. The Effect of Denunciation is taken off 
by Letters of Relaxation under the Signet. 
Which require the ſame Solemnities of Publi- 
cation and Regiſtration, as Denunciation. 
While the Party continues unrelaxed at the 
Horn, the next Step of perſonal Diligence, is 
to raiſe Letters of Caption. N 


x; C AP TION or Letters of Caption, is 


a Warrant in the King's Name, un- 
der the Signer, for ſeizing the Debtor's Perſon, 
and committing him to priſon. ' In this Execu- 
tion of the Body, the Meſſenger having his 
Blazon on his Bfeaft, toucheth the Party with 
his Rod or Wand, and reads to him the King 
Letters, whereof he gives him a Copy ſigned 
by himſelf. * 
2. Caption may be put to Execution at any 

Time, whether in the Night or Day; and the 
Meſſenger may in Virtue thereof force open 
Doors. The Magiſtrates of the Bounds, when 
defired by the Meſſenger, are obliged to aſſiſt 
him in putting the Perſon attached in Priſon: 
Againſt whom, for refuſing their Concurrence, 
the Lords will, upon Sight of the Caption and 
the Meſſenger a Execution, iſſue forth Horn- 
T1 img, 
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ing, vulgarly termed Letters of ſecond Caption, 
Thereupon, after expiring of the Days of the 
Charge, they may be denounced and regiſtred 
at the Horn, and Caption obtained againſt 
them. ö 
3. Subſidiary Action or Diligence for the 

Debt, lies againſt thoſe who fail, iu dutifully 
executing Captions : As againſt the Meſſen- 
ger, Who wilfully ſuffers the Priſoner to eſcape 
out ofhis Cuſtody ; or thoſe who made Way for 
his Eſcape, by deforcing the Meſſenger ; or 
Magiſtrates refuſing due ice o. when 
required to incarcerate the Priſoner, or letting 
him out of Priſon without a juſt Cauſe a 
Nor will it exculpate Magiſtrates from anſwe- 
ring for a Priſoner's Eſcape, that they appre- 
hend and recommit him in as good Condition 
as before his getting off! 

4. Beſides ſuch ſolemn Caption by the King's 
Letters proceeding upon reg iſtred Horning, 
there are other ſummary Attachments or Ar- 
relts of Perſons allowed in Law, as, 1. Caption 
againſt Witneſſes or Havers of Writs, called 
a ſecond Diligence, which is granted upon the 
dight of the firſt Diligence executed, without 
ts being regiſtred. 2. Caption is granted by 
the Lords of Seſſion, upon ſpecial Occaſions, as, 
1. Againſt Debtors in meditatione fugæ, jultly 
ſuſpected of a ſudden fraudulent Deſign to run 
the Country with their Effects. 2. Againſt 
Contemners of their Authoricy, or Committers of 
MS... 1 5 | r ſome 


Aa of Sederunt, 14 June 1671, 


26 Part III. Inſtitutes of the Bock L. 


Tome Diſorder in Buſineſs before the Seſſion, 
3. Againſt Advocates Servants, for keeping up 
Proceſſes. 4. The Admiral has a Privilege to 
arreſt or ſeize Perſons ſummarly, till they nnd 
Caution judicio fiſti, or judicatum ſolvi, or both. 
5. By the Border Law, Inhabitants on either 
Side of the Border, are, upon Application to 
any Magiſtrate of the Bounds, arreſted and in- 
+ carcerated for any Debt till they find Caution to 
anſwer and pay. 6, Magiſtrates of Burghs Royal 
may arreſt Strangers living without the Burg 
and found therein, at the Inſtance of a Burgeſs 
or other Inhabitant, for Horſe or Man's Meat, 
Abuilziments or other Merchandize due to 
himſelf originally, without Bond or other Se- 
curity (a). They are alſo privileged to iſſue 
forth Acts of Warding. | 

F. Caption or Execution of the Body for ci- 
vil Debt, is topped, 1. By the Debtor's reti- 
ring to, and keeping within the Abbay of Ho- 
rood-houſe, which is a Sanctuary. 2. By his 
procuring Protection from the Parliament; his 
Creditors being cited to the granting thereof, 
and their Names and Deſignations therein {et 
down (b) : Or from the Lords of Seſſion, 
Exchequer or Juſticiary for compearing before 
them, upon Citation or Charge as a Witnels ; 
the Party citing him, firſt making Faith that 
he is a material Witneſs, and the Protection 
bearing the Cauſe for which it is granted ((). 


3.7 


| (2) AR. 8. parl. 2. Seſſ. 3. Che II. (8 gelb 7. 
Parl. K. W. (e) Act 9. Fal- 3 Chu il. (3) Ad 22 
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3. By a ceſſio bonorum, which is a Debtor's yiel- 
ding up by Diſpoſition and Aſſignation, all his 
Eſtate real and perſonal to his Creditors, for 
getting his Body diſcharged of Impriſonment, 
which with us is done by an Action called 
actio bonorum ; in this Action the Debtor cites 
all his Creditors upon fix Days, to accept from 
him upon Oath, a Right to his whole Means 
and Eſtate. If no Defence be made by the 
Creditors, or their Objections be repelled, the 
Purſuer s Oath is taken in the Terms of the 
Alts of Sederunt (a), upon the Diſpoſition and 
Inyentary of his Eſtate and Effects produced. 
Then a Decreet of bonorum is pronounced, con- 
taining a Warrant for a Charge to ſet at Liber - 
ty. Which Decreet commonly ordains the Per- 
ſon who obtains it, to take on and wear the 
Dyvour Habit: And tis lawful to any Cre- 
ditor to impriſon him afterwards, if found 
wanting the Habit (5). Nor can the Bank- 
rupt's wearing the Habit be diſpenſed with, 
unleſs in the Suramons and Proceſs of bonorum, 
his failing thro Misfortune, be libelled, ſuſtai- 
ned and proven (c). 4. Where a Priſoner for 
civil Debt makes Faith before the Magiſtrate, 
that he is not able to maintain himſelf, if the 
Creditor at Whoſe Inſtance the Debtor was 
committed or is detained Priſoner, refuſe or 
delay within the Space of gen Days, to provide 
or give Security for Aliment to him, not under 

| three 


(a) 8 Feb 1688. and 18 July 1691. ) AR of Scderunts 
23 January 1673+ (e) Act 5+ Sell. 6, Parke Ke W. 4 
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three Shillings per diem after Intimation to the 
Creditor for that effect, the Magiſtrate may 
ſet the poor Priſoner at Liberty without Ha- 
zard (4), Which is commonly called the 4 
of Grace; 5. Perſonal Attachment is hindred 


by a Suſpenſion of the Charge ( b ). 
e 
Of Arreſiment. 


1. RRESTMEN F: is an authorits* 
| tive Order given to a Perſon in 


whoſe Hands another's moveable Goods are, 


diſcharging him to deliver or pay the ſame to 
the Owner, till ſome perſonal Debt, or Cl. im 
due by him to his - Creditor Obtainer of the 
Arreſtment (who is called the Arreſter ) bs 
paid or ſatisfied, | 88 

2. Arreſtment may by uſed upon a 
depending Action, that is, upon an ex- 
ecuted Summons, called Arreſtment upon 2 
Dependence, or upon unregiſtred Bonds by 
virtue of Letters of Arreſtment, or upon any 
Decreet or regiſtred Bond by virtue of Letters 
of Horning containing Arreſtment; and upon 
Decreets of inferior Courts, or Bonds regiſtred 
in their Books by virtue of a Precept from the 
inferior Judge within whoſe Ferritory the 
Goods arreſted are. Yea, within Burgh it is held 


ſufficient for a common Towm officer to arreſt by 


the 


(4) AR 32 Sell. 6. Parl, K. W. 06) Vid. Put 4 
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the immediate verbal Warrant of a Magiſtrate, 
the Officer verifying his Execution upon Oath. 

3. Arreſtment doth affect not only 
Moveables, and moveable Bonds, which 
paſs to Executors, but alſo heritable Sums due 
by Bond whereupon no. Infeftment followed, 
which laſt may be either arreſted or adjuged, 
as the Creditor thinks fit (a). Arreſtment of 
Annualrents, or Mails and Duties currente ter- 
nino is effectual, if the Debtor they belong to 
be not denuded of his heritable Right by in- 
ſefting another before the Term, and is prefer- 
able to a poſterior Aſſignation to that Term 's 
Rent. Which Arreſtment while the Term is 
current , afte&s the whole Year's Rent, if pay- 
able but once in the Year, and only a Term's 
Rent if payable termly. Conditional Debts 
may alſo be arreſted. Gratuitous or proper A- 
liments, Fees of & Commiſſioner to the Parli- 
ament, Penſions granted by the King, or the 
Salaries of his publick Miniſters and Servants, 
are not arreſtable, nor can a common Servant's 
Fee be arreſted, except in ſo far as it exceeds 
what is neceſſary for his Aliment, according 
tothe Quality of the Service he is in. 

4. Arreſtment hinders only the Perſon in 
whoſe Hand it is laid on, (and not his Repre- 
ſentative. unleſs renewed in his Hand ) to pay 
or perform voluntarily to the Creditor whoſe 
Effects are arreſted. For another of his Cre- 
dirors may poind them, notwithſtanring of a 

pri- 


(4) Act Ft. Parl:ite Seſſ. 1. Ch. II. 
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prior Arreſtment. And it affe&s only preſent 
Debrs or Goods owing, or belonging to the 
Arreſter's Debtor,bur is not extinguiſhed by 
the Death of the Arreſter, or of the Owner 
of the Debts or Goods arreſted. A per- 
fon in whoſe Hand Debts or Sums of Money 
are arreſted, cannot afterwards, unleſs the Ar- 
reſtment be looſed, pay to his Creditor, or to 
his Heir or Executor, without being liable to 
repay to the Arreſter. And if Goods atteſted 
be delivered to the Owner, he againſt whom 
the Arreſtment was ſerved, is not only bound 
to make the Value forthcoming to the Arreſter, 
but alſo liable to the Pain of Breach of Arreſt- 
ment; nor can he ſafely pay or perform to one 
of the Owner's Creditors, without calling them 
all in an Action of Multiple-poinding to diſ- 
pute their Intereſts. 

F. Arreſtment by the verbal Order of 2 
Magiſtrate, is of Force only for the Space of 
24 Hours. Arreſtment upon a Dependence 
or unregiſtred Bond, may be looſed by Letters 
of Looſing Arreſtment, which paſs the Signet 
upon 4 common Bill and a Bond of Cautionty, 


obliging the Cautioner to pay the Debt arreſt- 


ed for, if found due by Law upon Trial (4). 
But Arreſtment upon a Decreet or regiſtred 
Bond, can be looſed or purged only by Pay- 
ment, or Conſignation of the Ground of the 

Arreſtment. 
6. The Arreſter to complete his 1 
rall- 


( « ) AR 17. Parl 22. Jam. VI. 
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raiſerh an Action of | Forthcoming againſt the 
Perſon in whoſe Hands he had arreſted, to pa 
and perform to him the Subject arreſted; arl 

ſo much thereof as will ſatisfy the Debt owing 
to him by the Owner, who muſt be cited for 
his Intereſt. If the Forthcoming be purſued 
before an inferior Judge, and the Arreſter's 
Debtor live within another Juriſdi&ion, or is 
our of Scotland, he muſt be cited by virtue of 
Letters of Supplement. 

7. In a Competition of ſeveral Arreſters a- 
mong themſelves, or with Aſſignies pretending 
Right to the Subject arreſted, they ate cateris 
paribus preferred according to the Dates of the 
Arreſtments, and Intimations of the Aſſignati- 
ons, tho all in one Day, if one be three Hours 
prior to another. If all be upon one Day and 
ſome expreſs the Hour, and others not, that 
which wants the Hour is prefumed to have 
been done the laſt Hour of ſuch a Day; bur if 
none of them mention the Hour, they are 
brought in pari pnſſu. Yea,” Arreſtment of a 
Debt before the Term of Payment, or of a 
conditional Debt before the Condition exiſt, is 
preferred to a poſterior Arreſtment thereof at- 
ter the Term, or after the Condition is come 
to paſs. Where two Arreſters, whoſe Grounds 
of Debt are of the ſame Kind, are not equal 
in Diligence, the Obtainer of the firſt Decreet 
ot Forthcomming, as having the firſt complete 
Diligence, is preferred: But where ſeveral Per- 
{ons arreſt upon Claims of different Kinds, 9 

WhO 
7 


* 
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who arreſts upon a Decreet, is preferred to , 
prior Arreſter upon a depending Action, whoſe 
Debt is not conſtituted by a Deereet again} 
the common Debtor at the Time of the Compe- 
tition : And an Arreſter for a Debt, wheregf 
the Term of Payment is come, is preferred to 
one who before arreſted currente termino. 


IT. W. 
Of Poinding. 


1. DOI N DING is the diſtraining of 
; one's moveable Goods, by Authority of 
Law, for his Debts. Et Fn pas 

2. Poinding is of three Kinds, viz. perſonal, 
real, and poinding brevi mann. | 

3. Perſonal Poinding is diſtraining for perſo- 
nal Debt, by virtue of Letters of Poinding, or 
Horning and Poinding, rais'd upon à Decreet 
or regiſtrated Bond, and executed by Meſlen- 
gers at Arms; or by virtue of the Decreet or 


Precept of an inferior Judge, executed by the 


Officers of Court; the Days of the Charge to 
pay being firſt expired (a). TE 
4. Poinding muſt be executed with Up- 
5. When a Meſſenger or other going to 
poind, is hindred by the Doors being ſhut a“ 
gainſt him, the Creditor, upon Application to 
the Lords, and producing the W 135 
oind- 


AAL, Parl. 2» Self. 1. Ch. 17. 
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Poinding, with the, Meflenger or Officer's Ex- 
ecution, bearing that Acceſs was denied, will 
get Letters of open Doors. a 
6. Lalous ing Beaſts in Time of Labouring, (tho 
not actually at Work at the Time) when there 
are other Goods on the Ground, ( ſufficient to pay 
the Debt) cannot he poinded (a). By Labour- 
ing, is underſtood the ordinary Seaſon of cul- 
tivating and ſowing the Ground, in Expecta- 
tion of Increaſe in ſuch a Place of the Coun- 
try; or When one 1s actually labouring his 
Ground, tho' the Labouring be then over in 
the reſt of the Neighbourhood : But ſuch 
Beaits belonging to a Debtor, may be poin- 
ded after his 1 is over, tho moſt 
of 2 Labouring in that Place be not en- 

ded. | 5 
7. If Perſons compear, and offer to make 
Faith before a Poinding is completed, that ſuch 
Goods belong to them, and what way they 
belong, the 1 cannot proceed. But 
when no Perſon pretends to the Goods, they 
are appriſed upon the Ground, to the Value 
of the Debt and the Sheriff-fee, or ſo far as 
they will extend, if of leſs Value than tho 
Debt, and offered to the Debtor for the Sum 
they are valued at: If he don't appear, or 
don't offer to redeem them, they are appriſed 
again, at the Market-croſs of the head Burgh 
of the Juriſdi&ion, where the Poinding is exe- 
cuted, and offered to the Debtor upon Pay- 
C c ment 


() Act 98, Parl. 6; Jam. IV. 
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ment of the Debt and Sheriff-fee ; and if nei- 
ther he nor any in his Name accept the Of- 
fer, are delivered to the Poinder, in Satisfacti- 
on of his Debt, in Whole or in Part. 

8. Real Poinding is the diſtraining of Move- 
ables upon the Ground of the Debtor's Lands, 
by a Meſſenger, for Payment of ſome real Debt, 
as bygone Feu- duties, non- entry Duties, or the 
Avail of Marriage declared, or the Bygones of 
an Infeftment of Annualrent, Cc. by virtue 
of Letters of poinding the Ground, iſſued 
forth upon a Decreet of poinding the Ground. 
In which Decreet the Lords uſe, where there 
is a Competition of Creditors, for the Benefit 
and Eaſe of poor Labourers of the Groung, 
either to aſſign to each Creditor a particular 
Locality, col form to his Sum and Preference, 
out of which he may ſeek Payment termly, or 
to aliow ſome Time to every one of them, ac- 
cording to his Preference, for poinding the 
Moveables upon the Ground. 

9. This Poinding for real Debts, differs 
from perſonal Poinding, in that, 1. The Deb- 
tors Tenants cannot be diſtreſſed by the lat- 
ter, but may be diſtreſſed by the former, cur- 
rente termino, for the Value of a Year's Rent, 
when they pay their Maſter once tn the Year, 
or for a Term's Rent, when they pay term” | 
ly. 2. Perſonal Poinding requires a preceeding 
Charge to pay, which is not neceſſary to à 
Poinding of the Ground, tho” it cannot inf 

a Ceœe 
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ed 


ceed till Fifteen Days after the Decreet. 3. 
Labouring Beaſts, in labouring Time, may 
be carried off in a perſonal Poinding, if there 
be no other Goods on the Ground, but not 
na real Poinding, whether there be other 
Goods or not. 4. A Decreet of Poinding for 
perſonal Debt, muſt be transferred againſt 
the Debtor's Repreſentatives; whereas a 
Decreet of poinding the Ground, needs no 
ſuch Transference, and is effectual againſt all 
Succeſſors and Poſſeſſors, without any new 
Conſtitution againſt them. 

10, Poinding brevi manu, is that which may 
be executed without a previous Sentence of a 
judge; which is.thus far allowed, that a Per- 
ſon who finds another Man'sBeaſts doing Hurt 
or Damage upon his Ground, may detain 
them till he get Satisfaction from the Owner, 
of Half a Merk roties quoties, for each Beaſt 
found in the Skaith, beſides the Damages, and 
his Expences in keeping it ( a ). 


TITLE: V; 
Of Inhibition, = Y 


i, YNHIBITION is either of Lands 
aud other heritable Rights, or of 
Tirhcs; | 


2. Inhibition of Lands and other heritable 


Rights, is a perſonal Prohibition, by virtue of 
Ce | Lets 


AR 11. Seſſ. 2. Parl. Jam. VII- 
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Letters under the Signet, obtained upon 3 
common Bill, by any Creditor real or perſo- 
nal diſcharging his Debtor to ſell or diſpoſe 
of, or any ways burden his Lands or heri- 
table Rights completed by Infeftment, to the 
Prejudice of the Creditor's Claim or Debt 
due to him, till the ſame be ſatisfied. 

3+ Inhibition may be obtained upon any ob- 
ligatory Writ, or upon a depending Action, or Reſe 
upon 2 general Charge to enter Heir, in ſo and 
far as concerns Debts particularly libelled in not o 
the general Charge. o at th 

4. It muſt be publiſhed and ſerved by a him, 
Meſſenger, 1. Againſt the Perſon inhibited, if tion 
within Scotland, perſonally or at his dwelling with 
Place; and if out of the Country, at the Mar- it be 
ket-croſs of Edinburgh, Pier and Shore of Leith. extel 
2. It muſt be executed at the Market-croſs of ment 
the head Burgh of the Shire, Stewartry or Appt 
Regality where he dwells (a), by crying of are t 
Three ſeveral Oyeſſes, publick Reading of the Publ 
Letters, and leaving or affixing a Copy of the fectu 
ſame at the Market croſs. The Letters and whic 
Executions thereof, muſt, within Forty Days gram 
after Publication at the head Burgh of the Ju- gain 
riſd ction where the inhibited Party dwells, be Adju 
entred either in the particular Regiſter of that bit1o1 
Diſtrict, and alſo where his Lands ly, ( if theſe Wad! 
and his dwelling Place be within different Ju- the | 
riſdictions) or in the general Regiſter at Edin- ter ſt 
burgh (b), otherwiſe it is null. Regiſtration in ſet or 
the Way 


(a) AR 264. Parl. 14 Jam. VI. (8) Act 179, Parl. 7. zunct- hibit 
Act 264. Parl. 15, and Act 13. Par! 12 fun Vb 7 
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the general Regiſter affects all his Lands with- 
in Scotland But Regiſtration in the particular 
Regiſter, affects no Lands without that Juriſ- 
diction. 


5. Inhibition takes Effect only againſt Lands, 


or heritable Rights by Infeftment, or Rights 
equivalent, as Liferents by Courteſy, Terce, or 
Reſervation in Infeftments granted to others, 
and the Caſualties of Superiority; but affects 
not only ſuch belonging to the inhibited Perſon 
at the Time, but alſo thoſe to be acquired by 
him, any Where within Scotland, if the Inhibi- 
tion be recorded in the general Regiſter, or 
within the Juriſdiction where it is recorded, if 
it be entred only in a particular Regiſter. It 
extends not only to poſterior voluntary Infett- 
ments of theſe, but even to Infeftments upon 
Appriſing or Adjudication, if the Debts which 
are the Foundation thereof, be poſterior to 
Publication of the Inhibition; but is not ef- 
tectual againſt poſterior voluntary Rights, 
which the Perſon inhibited ſtood obliged to 
grant, before Inhibition was ſerved, nor a- 
gainſt poſterior legal Diligence of Appriſing or 
Adjudication, for Debts anterior to the Inhi- 
bition. If a Creditor of the Liferenter or 
Wadſetter, intimate, by way of Inſtrument, to 
the Reverſer, that the Wadſetter or Liferen- 
ter ſtands inhibited at his Inſtance, the Wad- 
ſet or Annualrent can only be redeemed by 
way of Action of Declarator, to which the In- 
hibiter is cited, or by Suſpenſion of double 

CES. Pom- 
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Poinding, upon Conſignation of the Money for 
which the redeemable Right was made (a), 
Inhibition hath no Effect againſt Rights gran- 
ted by the inhibited Perſon's Heir. 

6. The Action ariſing upon Inhibition, is 
called Reduction ex capite inhibitionit, Whereby 
Deeds contrary thereto may be reſcinded and 
anulled, in fo tar as prejudicial to the Ground 
of the Inhibition, and till that be ſatisfied, 

7. Inhibition of Tithes, is a Prohibition g- 
ven at the Inſtance of a Titular of, Tithes, to 
a Perſon formerly in Uſe tointromiÞtherewith, 
not to do ſo in Time coming, under the Pain 
ot being liable in a Spulie, which may be exe- 
cuted upon a common Precept from the Com- 
miſlary, by any Perſon as Sheriff in that Part, 
and needs not to be regiſtred. 

I proceed to ſhew how Heritage may be e- 
victed by Appriſing or Adjudication. 


2:33, VL 
Of Apprifings and Adjudications. 


I; P PRISING is a Decreet or Sen- 
tence. of a Meſſenger at Arms, ad- 

judging a Perſon's Lands, Hereditaments, or 
any heritable Right, to belong to his Credi- 
tor, who is called Appriſer, in Payment of a li- 
quid and clear Debt, moveable or heritable 
by Deſtination, it payable without Re quiſiti- 
| | Re 6 .. 
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on, and conſtituted by a Decreet without In- 
feftment, or conſtituted by Infeft megt, and 
rendred moveable by a Charge, which the Deb- 
tor obſtinately refuſes to pay, or cannot pay. 
Which Meſſenger is made Judge, as Sheriff in 
that Part, in place of the Sheriff of the Shire, 
whoſe Office it 'was in old Time to appriſe 
Lands (a). eget 

2. Adjudication is a Decreet of the Lords of 
Seſſion, 'adjudging and appropriating a Per- 
ſon's Langs, Hereditaments, or any heritable 
Right, to belong to his Creditor, who is cal- 
led the Adjudger, for Payment or Performance. 
Of which there are ſeveral Sorts, as 1. Adjudi- 
cation of the Eſtate of a living Perſon, repu- 
ted ſolvent, for Payment of a clear and liquid 
Debt, which is now come in place of Appri- 
ſings. 2. Adjudication of the Eſtate of a Fer- 
ſon decealt. '3. Adjudication -in Implement. 
4 Adjudicaticn and Sale of a Bankrupt's E- 

ate. 


SECT. I. 
Of Apprifing, and Adjudication come in place thereof. 


_ SEEING Creditors for liquid Debts muſt 
now, inſtead of Appriſing, get the Eſtates of 
their Debtors adjudged to them by Decreets 
of the Lord of Seſſion, unleſs they have for- 
merly appriſed them, in which Caſe they may 


Cc4 „ 


a — Act 37. Par J. Go Jam» HI a 


— 


40 Part III. Inflitutes of the Book l. 


either again appriſe or adjudge, as they think 
fir (a). I propoſe to treat of. Appriſing and 
Adjudication now come in place thereof, firſt 
ſeparately, in ſo far as they differ; and then 
Jjoyntly, in what Things they agree. 


Of Appriſing. 


1. For preventing needleſs Expence by ma- 
ny Appriſings, where the Debtor's Lands ly 
ſcattered in many Juriſdictions, the Lords di- 
rect Letters of Appriſing under the Signet, to 
Meſſengers, as Sheriffs in that Part, containing 
ordinarily a Diſpenſation to fit at Edinburg), 
whether in Seſſion or Vacation Time. The 
Meſſenger, after Search firſt for Moveables in 
the Debtor's Houſe, and upon the Ground of 
the Lands, and none, or not ſo many found as 
would ſatisfie the Debt, denouncerh the Lands 
to be appriſed ſuch a Day upon the Ground, 
and at the Market-croſs of the head Burgh of 
the Shire, Stewartry or Regality where they 
ly, and cites the Debtor perſonally, or at his 
dwelling Place upon 15 Days, if within Scet- 
land, or at the Croſs of Edinburgh, and Pier of 
Leith, upon 60 Days, if he be abroad, to com- 
pear before him that Day. Upon the Day ap- 
pointed, the Meſſenger, as Judge, creates and 
ſwears the Members of Court, the Debtor is 
thrice called, and not appearing, the Matter is 
referr d to an Inqueſt of 15 ſworn Men. Who, 

| having 
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having choſen one of their Number to be their 
Chancellor, if the Plurality of them find the 
Purſuer's Claim inſtructed, do, by their Ver- 
dict, appriſe the Lands, c. and ordain him, 
his Heirs or Aſſignies, to be infeft for Payment 
to them of the accumulate Sum of Principal, 
Annualrent and Expences owing, and of a Sum 
correſponding thereto for the Meſſenger s Pains, 
called the Sheriff-fee. Whereupon the Pur- 
luer or his Procurator takes Inſtruments, Then 
the Lands are thrice offered at the Door to the 
Debtor for the Money; and upon his not ap- 
pearing to pay, the Meſſenger interpoſes his 
Authority to the Verdict of the Inqueſt, which 
is called a Decreet of Dae 

2. The Lords of Seſſion muſt allow this De- 
creet, by ſigning an Abbreviate thereof, which 
ordains Horning to paſs, for charging the Su- 
perior to enter and infeft the Appriſer : And 
the Allowance muſt be recorded iu the Bill 
Chamber, within 60 Days after Date of the 
Decreet of Appriſing, otherwiſe another Ap- 
priſing, tho' of a poſterior Date, allowed and 
recorded before it, will be preferrd (a), un- 
leſs Infefrment follow upon it, before the Firlt 
allowed Appriſing become effectual by Infeft- 
ment, or charging the Superior. 

3. An Appriſing is redeemable by the Deb- 
tor, or a poſterior Appriſer, or by the Supe- 
rior within Ten Years (5), from the Date - 

| the 


(a) AR 31. Parl. f. Self. 1. Ch. II (6 63. Parl. 
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the Decreet. And expired Appriſings acqui- 
red by the Deþtor's apparent Heirs or Conk- 
dents to their behoof, are redeemable by any 
poſterior Appriſer, within Ten Years from the 
Time of the Infeftment, or Publication of the 
Right by Proceſs (a). A 


Of Adjudication come in place of Appriſing. 


1- Upon a Summons of Adjudication, ac- 
cording to Circumſtances, either a ſpecial or 
a general Decreet of Adjudication may be pro- 
nounced. 1 8 1 

2. A ſpecial Adjudication is, when the Deb- 
tor appears upon the Summons, and takes a 
Day to prcduce a clear Progreſs of. Rights to 
a Part of his Eſtate, equal in Value to the 
principal Sum and Annualrents reſting, and a 
Fifth Part more; becauſe the Creditor is forcd 
to take Land for his Money, beſides the Com- 
poſition due to the Superior, and the Expence 
of the Proceſs and Infeftment, 'without an 
Conſideration of-the Penalty in the Debtors 
Bond, or other Writ, - which is the Ground of 
the Proceſs ; and to deliver the ſame, or Tran- 
ſumpts thereof to the Creditor purſuing, 
and renounce the Poſſeſſion of the ſaid Pro- 
portion of the Eſtate in his favour. Upon 
which an AQ is extracted; and if at the Cal- 
ling thereof, after expiring of the Term take), 
& Progreſs be produced, the Value of the gb 


4 
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ject to be adjudg d, muſt be prov'd, and what 
Warrandice of 1t the Debtor ſhall give to the 
Creditor, determined. Which Subject the Lords 
adjudge to the Creditor, by their Sentence, 
called a Decreet of Adjudication. By virtue of 
this Decreet, the Adjudger may immediately 
enter to Poſſeſſion, and enjoy the Rents for 
his Annualrent during the not Redemption, 
without being liable to Count and Reckoning. 
But he cannot, after he hath attained Poſſeſſion, 
uſe perſonal Execution againſt his Debtor by 


Horning, Caption, Arreltment, or other 


Wiſe (a). Wo 
3. A general Adjudication is, when upon 
the Debtor's not appearing in the Proceſs of 
Adjudication, or upon his tailing to produce a 
Progreſs, and renounce, after his taking a Da 
for that Effect, the Purſuer gets the Debtor s 
whole Eſtate adjudged to him, as it might have 
formerly been appriſed (), for Payment of 
the accumulate Sum of Principal, Annualrent 
and conventional Penalty, if any be, without 
any Fifth Part more. Por if, in ſuch a Caſe, 
a Fifth more be adjudged for, the Adjudica- 
tion is void and null 5A ES 1 : 
4. A Factor upon a bankrupt Eſtate may 
raiſe Summons, and obtain Decreet of Ad judi- 
cation at the Expence of the Eſtate in his own 
Name, to the behoof of all Creditors giving 
their Inſtructions of Debt to the Clerk of the 
A Pro- 


2) Act 19. Pirl. 2. Sell. 3. Ch. IL 6) Ibid- ( At of 


Sed. 26 Heb» 1684. 
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Proceſs, within 40 Days after Sequeſtration, 
with this Declaration ſigned by each of them, 
that he gives his Documents of Debt, to the 
end the Factor may ad judge for him; and may, 
at the Deſire of Creditors failing to give in theit 
Inſtructions within the 40 Days, or at leaſt be- 
fore raiſing the Summons for ad judging, ad- 
judge a ſecond Time in his own Name for 
their behoof, upon their own Expences. And 
all Creditors may adjudge from Time to Time 
in their own, or in the Fa&or's Name, as they 
think fit, till the Ranking be concluded. 
Theſe Creditors, for whom Adjudication is ſo 
obtained in the Factors Name, have the ſame 
Benefit thereof, as if they had adjudged by 
themſelves, upon their reſpective Grounds of 
Debt; or were retroceſſed by the Factor (a). 
5. The Lords allow all imaginable Diſpatch 
to the Purſuers of Adjudication. Where Com- 
arance 1s made for the Debtor, and there is 
no former Adjudication of his Eſtate, the Pro- 
ceſs is to be ſeen and returned, and muſt go to 
the long Roll of ordinary Actions for the Out- 
er-houſe. At the Calling whereof before the 
Ordinary, if no Objection be made againſt the 
Debt, and the Defender offer to produce 32 
Progreſs, a Day is aſſigned to him for that 
End. And if no ſuch Offer be made, Decreet 
of Adjudication is inſtantly pronounced, ad- 
judging the Defender's whole heritable Eſtate 


libelled, to belong to the Purſuers. But it 1 
6 
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be notourly known or inſtructed, that there is 
a former Adjudication, already paſt againſt the 
Defender's Eſtate, all poſterior Adjudications 
come in ſummarly by the Regulation Roll, and 
paſs of Courſe, reſerving all Defences contra ex- 
ecutionem, that they may be within Year and 
Day thereof, and come in pari paſſu with the 
firſt Adjudger. Decreet of Adjudication being 
pronounced, one, two, or more Abbreviates, or 
ſhort Abſtracts of the Decreet of Adjudication, 
as the Adjudger deſires, are made and ſigned 
by the Judge at the ſame Time that he ligns the 
Decreet. One of which Abbreviates muſt be 
recorded in the Bill chamber within ſixty Days 
of the Date, and be retained by the Clerk 
of the Bills, as a Warrant for any poſterior Ex- 
tract thereof (a), One Abbreviate may, if 
the Party deſire, be written and ſigned on the 
Back of the Decreet at any Time within twice 
ſixty Days after pronouncing thereof (0). 

6. Special Adjudications may be redeemed 
by the Debtor or a poſterior Adjudger, or by 
the Superior, within five Years from the Date ; 
and general Adjudications within, ten. And 
expired Adjudications acquired by the Deb- 
tor 's apparent Heirs; or Confidents to their be- 
hoof, are redeemable by any poſterior Adjudg- 
er, within ſo many Years from the Infeftment, 
2 ay Time that ſuch Acquiſition became pub- 
ick, 

In 


(2) AR of Regul. 1695. $ 24. jun» AR of Seder. 18 Ja- 
nuary, 1715, („) Act ot Regul: 1696+ $ 4 
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* 


In what Il ings ſuch Apprifings and Adindicatim. 


agree. 


1. Denunciation of Appriſing, and Citati- 
on upon a Summons of Adjudication, render 
the Subject to be appriſed or adjudged, litigi- 
ous, and hinders the Debtor to grant volunta- 
ry Rights thereof, to the Prejudice of the Ap- 
priſer or Adjudger, and the Superior or Ad- 
judger is in theſame Caſe after Citation in the 
Proceſs of Adjudication, as if Appriſing were 
led, and a Charge given thereon (a). 

2. A Decreet of Appriſing or Adjudication, 
carries all Right to the Lands or others appri- 
ſed or adjudged, that a voluntary Diſpoſition 
would import, and hath the Effect of an Aſſig- 
nation to any Right thereof, not requiring In- 
feftment to complete it, as liferent Tacks, Re- 
verſions, &c. without Neceſſity of Intimation. 
It intitles to the Mails and Duties of all ſub- 
ſequent Terms, and excludes prior Aſſignati- 
ons or poſterior Arreſtments thereof, for perſo- 
nal Debts. | 

3. Some Appriſings or Adjudications are 
complete Rights without Infeftment, as, 1: 
Appriſings or Adjudications of heritable Bonds, 
heritable Offices, Contracts of Wadſet, and the 
like, whereupon no Infeftment had followed, 
or needed to he taken. 2. Poſterior Appri- 


ſings or Adjudications, within Year and ag 
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of former, completed by Infeftment, or a 
Charge againſt the Superior. 3. An Appriſing 
or Adjudication at the Inſtance of a Superior of 
his Vaſlal's Lands, is complete by a Declara- 
tor of Conſolidation, in which Caſe his old In- 
feftment ſufficeth : Tho' a Superior may, for 
the more Security, infeft himſelt upon the Ap- 
priſing or Aajudication, or procure Precepts 
out of the Chancery to infeft him. Other 
Appriſings on Adjudications require to be per- 
teted by Infeſtment. Upon which, if the 
Lands hold of the Sovereign, Charter and Sei- 
fine under the great Seal, is obtained in the 
ſame Manner as upon a Diſpoſition, by paſſing 
and compounding a Signature of Appriſing or 
Adjudication in the Exchequer, and getting 
Precepts thereon, under the Signet and privy 
Seal. But if the Superior be a Subject, the 
Appriſer or Adjudger ufes to charge him with 
Horning to infeft him: And is thereby pre- 
ferable to poſterior voluntary Iufeftments, obtai- 
ned thro Colluſion with the Superior or common 
Debtor. No Compoſition is due by Appriſer 
or Adjudger of burgage Lands, to the Magi- 
ſtrates of the Burgh. But an Appriſer or Ad- 
judger of country Lands, muſt offer to the Su- 
perior charged, a Charter to be ſigned, and a 
full Year's Rent of the Subject appriſed (a) or 
adjudged (b), whom the Superior ought to re- 
ceive, without obliging him to inſtruct his 8 
| thor 8s 


fa) Act 37. Parl. 8. | : TE, 5 4h 
AR 12 Fal 2 Self 3. Eb. A8 6. Parl. 23+ Jams VI (5) 
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thor's Right: Albeit the Superior have a Pre- 
tence to the Property, or an Intereſt to poind 
the Ground for bygone Feu - duties reſting to 
him. A Superior is obliged to receive all Ap- 
priſers or Adjudgers who charge him: Put 
gets only one Year's Rent for all of them. The 
Superior, after he is charged, and has got a 
Year's Rent offered to him, can no longer reap 
any Caſualty thro' the Death or Deed of the 
Vaſſal appriſed or adjudged from. The Supe- 
rior who is charged, may redeem the Appri- 
ſing or Adjudication, and retain the Land to 
himſelf, if content to pay the Debt appriſed 
for (a), not exceeding the Worth of the Lands, 
and where it doth exceed, to pay the Value of 
the Lands. In which Caſe the Appriſer or 
Adjudger, muſt transfer his Right and Debt to 
the Superior, with abſolute Warrandice for the 
Sum received; reſerving to himſelf, Action a- 
gainſt the common Debtor, in ſo far as the 
Debt is not ſatisfied by the Superior. But the 
Superior is cut off from this Option, to take 
the Land to himſelf, after he hath accepted 
Payment of a Years Rennt. 

4. In a Competition of Apprifers and Ad- 
judgers, he who firſt chr the Superior to 
enter and infeft him, is preferred to a poſteri- 
or Charger firſt infeft by the Superior's Partia- 
lity. And Apprifings or Adjudications, with- 
in Year and Day of the Decreet of Appriſing 
or Adjudication firſt effectual by Infeftment, 

| - 
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(=) Act 37 + Parl. 5. Jam» III. 
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or a Charge againſt the Superior, come in pari 
paſſu, equally, as if all were but one Appriſing 
or Adjudication. Which poſterior Appriſers 
or Adjudgers, in that Caſe, muſt pay to the 
firſt efrectual one, all Expences of his Diligence 
and Infeftment, or Charge (a). But of Appri- 
ſings or Adjudications for real Debts, as by- 
gone Annualrents, due by Infeftment, Feu- 
duties, c. are carried back ad ſuam cauſam, 
and preferred according to the Date of the re- 

al Right (6). | 
5. Appriſings or Adjudications once effectu- 
al, may be extinguiſhed by the Debtor, or by 
poſterior Appriſers or Adjudgers, or the Su- 
perior uſing an Order of Redemption, within 
the reſpective Terms of Years allowed for that 
End, upon Payment of the Sums therein, and 
of a Year's Rent, in Name ot Compoſition due 
to the Superior, tho' he out of perſonal reſpect 
entred the Appriſer or Adzudger gratis, and 
the Annualrent of the accumulate Sums 
from the Dates of the Decreets (c), or a po- 
ſterior Appriſer redeeming expired Appriſings 
or Adjudications, acquired by the Debtor's ap- 
parent Heir or his Confident, within ſo many 
Years from the Date of the Infeftment or 
Time when the Acquiſition was publiſhed, by 
ſome legal Demand, upon Payment of the Sums 
truly paid out for the ſame, or the Sums in 
the Appriſing or Adjudication, if acquired 
D d gratis 


) Act 62. Parl. r. Self. 1. Che II. (50) Ibid. (c) Act 6. 
Parl. 23 Jam. VI. 
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gratis (a), at leaſt what is reſting thereof. But 


there is leſs Occaſion for ſuch Redemption from 
apparent Heirs now, when the purchaſing any 
Right to their Predeceſſors Eſtate, otherwiſe 
than fairly at a publick Roup, makes them li- 
able as Heirs ſerved (5). This temporary 
Power of Redemption, is called a legal Rever- 


ſion; and the Perſon to whom it is competent, 


is called the Reverſer. Which Legal doth not 
run againit Minors: For a Minor againſt 
whom an Appriſing or Adjudication is obtai- 
ned, or having Right to the Reverſion of it, 
may redeem at any Time before he is 25 Years 
of Age. A Major ſucceeding to a Minor, a- 
gainſt whom the Legal of an Appriſing is ex- 
pired, hath Year and Day to redeem ; and ſuc- 
ceeding to a Minor, while the Legal is cur- 
rent, may redeem at any Time before Expira- 
tion thereof (c). 2. Appriſings for Adjudicati- 
ons, are extinguiſhed within the Legal, by the 
Creditor's Intromiſſion with the Rents. For 
tho ſpecial Adjudgers enjoy theſe in lieu of 
their Annualrents; yet Appriſings and ge- 
neral Adjudications, are extinguiſhed by the 
Creditor's uplifting Mails and Duties to the 
Extent of all that is due to him. 

6. But if no Order of Redemption be uſed 
by the Reverſer within the Legal, or againſt 
the Debtor's apparent Heir, acquiring an ex- 
pired Appriſing or Adjudication, within 72 

| | i 

a) Act 62. Parl. 1. Seſſ. 1. Che II. \ Parte 
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limited Time after his Right became publick, 
which may be term d the ſecond Legal; or if 
any Part ot the Sums appriſed or ad judged for, 
remain unpaid, after expiring of theſe Legals, 
after the Minor Reverſer s paſſing the Age of 
25 Years, the whole Subje& appriſed or ad- 
judged, belongs irredeemably to the Appriſer 
or Adjudger, without Conſideration of what 


he intromitred with. 
SECT 


Concerning Adjudication of the Eflate of one de- 
ceaſe d. | | 


1. HERITAGE of a Perſon deceaſed, 
remaining without a Maſter, by his apparent 
Heir's being in Doubt, whether to accept or 
renounce it, called hereditas jacens, may be ad- 
judged, upon the apparent Heir's renouncing 
the Inheritance, when charged to enter upon 
it, either for the Debt of the deceaſed, or for 
the apparent Heir's proper Debt (a.. 

2. If the Purſuer's Debt againſt the deceaſed 
be not conſtiruted, and want to be proved, 
the apparent Heir renouncing, is called, for 
Form's ſake, to ſupply the Place of a Defen- 
der, and a Decreet cognitionis cauſa, for conſti- 
tuting the Debt, paſſeth without any Effect a- 
gainſt him. Thereupon the Obtainer raiſeth 
Adjudication, has: * ſaid apparent Heir 

2 18 


(a) AR 7, Parl. 23. Jam. VI. 
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is alſo called to perſonate a Defender, but can 
make no Defence; and the Lords adjudge the 
whole Heritage of the deceaſed Debtor, and 
all Benefit the apparent Heir might have had 
by entring to him. Where one purſues a- 
gainſt an apparent Heir, Conſtitution of a li- 
quid Debt inſtantly verified by Writ, and the 
Defender renounceth, the Purſuer may in the 
ſame Proceſs, crave Adjudication hereditatis ja- 
centis, Without any other Decreet cognitionis 
cauſa. 

3. Adjudication on the apparent Heir's Re- 
nunciation, may be purſued, not only before 
the Seſſion, but alſo before inferior Courts: 
And all within Year and Day of the Firſt et- 
fect ual Adjudication, come in pari paſſu. 

4. Such Adjudications may be redeemed 
within Ten Years by a Creditor, either of the 
Heir deceaſed, or of the apparent Heir adjudg- 
ing aſterwards (a). 

5. If an apparent Heir, charg'd to enter 
Heir, don't renounce, he muſt be charged to 
enter Heir in ſpecial, before the Eſtate of tho 
deceaſed can be adjudged for his Debt. 


Of Adjudication in Implement, 


1. FOR making Diſpoſitions or Oblige- 
ments to infeft, effectual, the Receiver may ger 
| the 


(a) Ibid. junct. AR 62» Parl. 1. Sell. 1. Ch. IL 
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the Subject diſponed, adjudged to him, by the 
Lords of Seſſion, and the Superior decerned to 
receive him. Which is called an Adjudication 
in Implement. 

2. This differs from an Adjudication for 
Debt in ſeveral Things. 1. An Adjudger in 
Implement, comes not in pari paſſu with other 
Adjudgers, of that or any other Kind. 2. The 
Superior is not obliged to receive him, till he 
inſtruct the Title of the Perſon adjudged from. 
3. Adjudication in Implement paſſeth againſt 
an apparent Heir, without a Charge to enter, 
or Renunciation. 4. It extends only to the 
Thing diſponed, and hath no legal Reverſion. 
5. It becomes not effectual by a Charge againſt 
the Superior: Tho ſuch a Charge would ex- 
clude poſterior voluntary Rights, 


8 E e. 4 1 V. 
Adjudication and Sale of a Bankrupt's Eſtate. 


1. WHEN a Debtor is bankrupt orinſolvent, 
and his Eftate poſſeſs d by Creditors, any Cre- 
ditor having a real Right, may raiſe a Sum- 
mons of Sale, either relative to a Ranking of 
the Creditors, or containing a Ranking with a 
Reduction and Improbation, to oblige all the 
Creditors to produce their Intereſts, But a 
Ranking and Sale are commonly now rais dn 

one Summons, Upon which the Debtor and 
al his real Creditors, in the actual Poſſeſſion 
_ of 
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of his Eſtate, are cited in the common Form 
of Law, and his other Creditors, and all pre- 
tending Intereſt, edictally, (conform to a War- 
rant in the Summons) upon Sixty and Fif- 
teen Days, for the firſt and ſecond Diets, at 
the Market-crofs of Edinburgh, and Pier of 
Leith; and alſo upon Twenty one and Six 
Days, before the ſaid Days of Compearance, 
at the Pariſh Church-door where the Lands ly, 
after divine Service. The Executions of which 
edictal Citations, are to be recorded in a par- 
ticular Regiſter at Edinburgh, the laſt Day to 
which the Citations are given, otherwiſe they 
make no Faith in Judgment (a). 
2. At the firſt Calling of ſuch Summons, the 
Ordinary aſſigns a Day for the Creditors to 
produce their Rights and Intereſts, and names 
the Lord who falls to be Ordinary, to rank 
them (6), and aſſigns the ſame Day to the 
Purſuer, for proving the Right to the Tithes, 
and for proving the ordinary Rate or Price of 
Lands of ſuch Holding, and Caſualties in the 
Shire where they ly. A Commiſſion, if deſi- 
red, will be granted, for proving the Rental, 
by Tenants in the Country, but not for pro- 
ving the Value of the Lands, which can be 
proved only by neighbouring Heritors and 
Gentlemen, before rhe Lords. 
3. The Ordinary of the Ranking proceeds, 
adviſes, and determines therein, as is ſet forth 
in 
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in another Place (a). Mean time, Proof of the 
Bankrupcy, Rental, Value, and other Points 
of the Sale goes on. When that is concluded, 
and Auiſaudum made therewith, upon a Bill to 
the Lords, a Day is appointed for adviſing 
it, and a Remit made to the Ordinary on 
concluded Cauſes, for preparing a State there- 
of. A prepared State, and a ſeparate Scheme 
on a Paper apart, for pointing at the Proof 
briefly, being approved, and marked by the 
{aid Ordinary, the Cauſe is called at the ap- 
pointed Day, or by the Preſident's Hand-rol!, 
and adviſed. . N 7 
4. The, Creditors being ranked, and the 
common Debtor found to be bankrupt, the 
Lords ordain the Eſtate to be expoſed to Sale 
by publick Roup, on a preciſe Day, at ſuch an 
Hour, within the Seffion-houſe, at ſuch a 
Price as the loweſt z and appoint TWO of 
their own Number, or either of them, to over- 
ſee the Roup, with Power to adjourn the ſame, 
as it is thought convenient, and to prefer the 
higheſt Offerer. They direct alſo Letters of 
Publication to be iſſued out under the Signet, 
( which are ſigned by one of the principal 
Clerks. ) for Intimation of the Lands and o- 
thers to be expoſed to Sale, the Lords Price, 
the Time and Place of the Roup, to the real- 
Creditors in Poſſeſſion, perſonally or at their 
dwelling Place, upon Twenty one Days, if 
within Scotland, and at the Market-croſs of 

D d 4 Edin- 

(=) Vid. infre Part 4. B. 2. Chap. 2+ Tit. 1. 5 8, 
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Edinburgh, Pier and Shore of Leith, upon Six- 
ty Days, if forth thereof; and againſt all o- 
ther Perſons concerned, at the Market-croſ; 
of the Shire, Stewartry or Regality, and at the 
Doors of the Pariſh-church where the Lands 
ly, and at Six other adjacent Pariſh-churches, 
named by the Lords, on Sunday, at the diſ- 
ſolving of the Congregation, after the Fore- 
noon's Sermon, and at the Market-croſs of 
Edinburgh, and Pier of Leith, upon Sixty Days, 
Copies of which Letters of ery, 5 to 
a). 


be affixed on all the Places aforeſaid 

5. Ar the Time appointed for the Roup, it 
mult be inſtructed that the Decreet of Rank- 
ing is extracted: Then the Conditions of the 
Roup are concerted. The higheſt Bidder, not 


under the Lords Price, is preferred, ſigns his 


Offer immediately, and finds Caution within 
a Fortnight, for Payment of the Price to the 
Creditors,as ranked. The Roup being reported 
to the Lords in Preſence, they interpoſe theix 
Authority,and pronounce their Decreet of Sale, 
adjudging the Eſtate ſold to the Purchaſer for 
the Price. Upon which Decreet Infeftment 
paſleth, as upon other Adjudications. 

6. Where no Buyer is found, Law (6) a- 
lows the Lords to divide the Eſtate among 
the Creditors, according to their ſeveral Rights 
and Diligences, and to determine the Value 
of Liferent- eſcheats affecting the ſame 3 but 
ſuch a Diviſion among Creditors being "= 

di- 
(#) Act 17. Parl. 3, Ch. 1h (5) Act 20. S. L 2. Parl. W. & M. 
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aifficults the Lords do ſometimes, upon their 
Application, lower the Price ſet upon the E- 
ſtate, for Encouraging Perſons to buy, and ap- 


point a ſecond Roup. 
. 


Of Confiſcation, 
(Bhi ge Lag, is a Right 


which the King acquires to the E- 
ſtate or Goods of his Subject. 

Property comes to be confiſcated upon ſeve- 
ral Grounds, as 1. For high Treaſon. 2. For 
ſeſſer Crimes, and by Qutlawry. 3. For 
Want of a lawful Succeſſor to the Owner. 4. 
Becauſe occupied and claim'd by no Body. 

1. Confiſcation for high Treaſon is called 
Forteiture, which deprives thoſe who have in- 
curred jt, of all their real and perſonal Eſtate, 
Goods and Gear whatſoever. This, by Laws 
before the Year 1690. did not only carry away 
Rights and Intereſts veſted in the Traitor, but 
alſo thoſe of his or her Wife or Husband, Val 
ſals, Creditors, and Heirs of Entail ; but by a 
milder Law then made (a), ſuch Rights and 
Intereſts of the Traitor's Wife or Husband, 
Vaſſals, Creditors, and Heirs of Entail, fair- 
ly and juſtly acquired, were ſalv d. And now 
lincs the Union, where any Perſon married 


Y AR 23 Self; 21 Parl. W. e Mþ 


— — 


and ſeiſed before the Firſt of July 1709, of any 
Meſluages, Lands, Seigniories, Rents, Tene- 
ments, or Hereditaments in Scotland, of an E- 
ſkate, Tail or Tailie, affected with irritant 
and reſolutive or prohibitory Clauſes, com- 
mitting high Treaſon, while he hath Iflue of 
that Marriage living, or a” Poſſibility of ſuch 
Iſſue, forfeits, upon his Attainder, the ſaid 
Meſſuages, Lands, Seigniories, Tenements, 
and Hereditaments, during his own Life on- 
ly, without Prejudice to the Iſſue and Heirs of 
Intail of the ſaid Marriage to inherit the ſame. 
And after Deceaſe of the Pretender, no Attain- 
der for high Treaſon ſhall diſinherit any Heir, 
nor 2 the Right pr Title of any other 
Perſon, than the Offender during his natural 
Life (a). e S920; 7 
2. Confiſcation for leſſer Crimes, or by Out- 
lawry, is called ſingle Eſcheat, which is ſpoke 
of already (6). | | 
3. Confiſcation of Property, for want of a 
lawful Succeſſor to the Owner, is of Two 
Sorts, viz. ultimus heres, and Baſtardy. 
.] Ultimus heres, is a Right by which the 
King ſucceeds as laſt Heir, or rather for want 
of an Heir, to any whoſe Stock of Kindred is 
{pent ; ſo as no Perſon can claim Contingency 
of Blood to him. Which is effectual by De- 
clarator of ultimus heres, at the Inſtance of the 
King, or one claiming under his E 

(a) 7 A. Ch. 21+ vid · 1 G. Ch. 20. (b) Supra Part 2 
B. 2. Ch · 3. Tits 2, Sect. 3» 


"_ 
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Gift, proceeding upon a Citation of all and 
ſundry, at the Market -croſs of the Shire where 
the Perſon deceaſed dwelt. But if he hath a 
Widow ſurviving him, ſhe muſt be particularly 
cited; and any pretending. to be of his Kin- 
dred, will be allowed to defend in this Proceſs 
for his Inteteſt. 1 85 2 

[2.] Baſtardy is a Right the King hath to 
fucceed to the Eſtate, real and perſonal, of a 
Baſtard dying without Iſſue of his own Body. 
Which is alſo effectual by a Declarator at the 
Inſtance of the King or his Donatary, upon a 
general Citation at the Market-croſs, in the 
lame Way as ultimus heres : Wherein any Per- 
lon concern'd may appear. and. defend. The 
proper Exception againſt this Proceſs is, That 
the Perſon pretended to be a Baſtard, was be- 
gotten of Parents lawfully married, at leaſt 
who lived as Man and Wife; or at leaſt were 
held and reputed ſuch at the Diſſolution of the 
Marriage; or that he was legitimated by the 
King before the Gift of Baſtardy. 

[3.] Both theſe Caſualties of | u/timus beres, 
and Baſtardy, are excluded by a Diſpoſition 
made by the deceaſed, of his Eltate, in favour 
of any Perſon; and when due, are burden'd 
with his Debts ſo far as the Eſtate goes, 
Which Eſtate the Creditors may aſfect and 
carry away by proper Diligence ; and the Ba- 
lard's Husband or Wife ſurviving, may claim 
their legal Intereſt in it: Provided the Offi- 
cers of State and Donatary, if any be, is * 
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ted for their Intereſt. When Lands holden of 
a Subject, fall to the King by Forfeiture, Ba- 
ſtardy, or ultimus heres, his Majeſty, who can- 
not hold of another Superior, doth, by a Let- 
ter of Preſentation, nominate a Donatary to 
that Superior, to be his Vaſlal in place of the 
former. 

4+ Goods confiſcated, becauſe occupied or 
claimd by no Body, are Waifs, Strays and 
Wreck. | | EY 

Ur.] Waifs are vacant Goods, which no Per- 
fon owns. > e 

{2.] Strays are wandring Cattle, or tame 
Beaſts which have ſtrayed from their Maſters, 
Waifs and Strays muſt be proclaim'd, in order 
to find out the Owners, who, upon inſtru&+ 
ing ſuch Things to be theirs, recover them, 
they paying the Expence of keeping, and o- 
ther incident Charges. But ſuch Waifs and 
Strays, it no Perſon appear, after a certain 
Time, to challenge and claim them, belong as 
Eſcheat to the King, or to others by Grant 
from his Majeſty, 

[ 3.] Wreck are Things loſt by Shipwreck at 
Sea, and caſt on the Shore, concerning which 
our Law provided, That Ships broken in Su. 
land, ſhould be confiſcated, if they belong d 
to a Country that uſed ſuch hard Law to our 
diſtreſs d Veſſels, and ſuch Ships of other Pla- 
ces ſhould meet with the ſame Favour here, as 
is ſhewed to ours with them (a). But wy 


Ga) AR 124+ Parl. 9. Jams I 
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the Law is, that Goods loſt in this calamitous 
Manner out of Ships fore d on Shore, or ſtran- 
{ed upon the Coaſts of Britain, or any other 
of his Majeſty's Dominions, may be recovered 
by the rightful Owners within a Year, upon 
payment of Salvage, Publick Sale of periſh- 
able Goods is forthwith to be made, unlefs 
immediately claim'd by ſome Body, and of 
other Goods not clajm'd within a Twelve 
Month : And after all Charges dedudgted, the 
Reſidue of the Money ariſing from ſuch Sale, 
; to be tranſmitted to the Exchequer, for the 
Benefit of the Owner, who upon Proof of his 
Property before one of the Barons, ſhall, upon 
his Order, receive the ſame. Which is with- 
out Prejudice to the Right of the 7 
or 5 8 to Jetſam, Flotſam, and La- 
zan (a/. | 

5. Thus far how Property, real and perſo- 
nal, may be tranſmitted by Progreſs to {ingu- 
lar Succeſſors, by voluntary Deeds of Aliena- 
tion, or by the legal Diligence of Creditors, 
or may be confiſcated. But becauſe it fre- 
quently happens, that the Author is not true 
and abſolute Proprietor of what he ſo alienates, 
or what his Creditors affect, or the Fisk chal- 
lenges; but hath only a Right in Truſt for the 
Behoof of ſome other, or hath qualified his 
,own Right by a Backbond, or perſonal Decla- 
ration: It is proper here to treat concerning 


Truſt. 
C HAP. 
(4). 12 A. Seſſ. 2. Ch. 18. jun& 4 C. Ch. 12. Sect· 3. 
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CHAP. IV. 
Of Truſt. 


RUST is the ſtating a Thing or Right 
for ſome End, in the Perſon of one ſo 


| far, as that it can hardly be recove- 
red from him, unleſs he be faithful, and an- 
ſwer the Confidence repoſed in him, by reſtor- 
ing what is committed to him, or diſpoſing 
thereof as the Truſter deſires. 

A. Truſtee is underſtood, in Law, to a& for 
the behoof of his Conſtituent, in relation to 
the Subject of the Truſt, The Way for reco- 
vering Rights given in Truſt, or getting them 
apply d according to the Truſter's Deſign, is 
by a Declarator of Truſt. _ Truſt can be pro- 
ved againſt the Truſtee, only by his Writ or 
Oath, except in Bills of Exchange, where it 
may be cleared other ways (a). But as to a 


ſingular Succeſſor, who being ignorant of the 


Truſt, acquires honeſtly for an onerous Cauſe 
from the Truſtee, he is ſecure, unleſs the 
Truſt be inſtructed by Writ of the Truſtee- 
Backbonds, or perſonal Declarations, even 
not intimated, affect perſonal Rights, ſuch as 
Bonds or Contra&s, and real Rights not com” 
pleted by Seiſin in the Perſons of fingular Suc- 
ceſlors : But ſuch Bonds, or perſonal Declara- 

tions 


(s) Act 28. Seff 6+ Part. Ke. W. 
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tions, don't affect or burden real Rights where 
on Seiſin hath followed, ſo as to oblige ſingu< 
lar Succeſſors to take notice of them. Nor 
can a Truſtee's Declaration on Death-bed af- 
ect his Heir. The proper Exception in a De- 
carator of Truſt, is founded on the neceſſary 
and profitable Expences, wared by the De- 
fender, in Purſuance of the Truſt ; which af- - 
ect the Subject given in Truſt, and ought to 
be reſtored ro the Truſtee, before he be com- 
pelled to diveſt himſelf thereof. | 
Preſcription being a Way of acquiring and 
loſing, of both heritable and moveable Rights, 


it falls naturally to be handled now, after all 
theſe have been explained. | 


CHAP. V. 
/ Preſeription. 


1: RESCRIPTION is a Manner 
of acquiring and loſing a Right or 
— Pretenſion by the Effet of Time. 

2. Tis either poſitive or negative. i 

i.] Poſitive Preſcription, is the Way of ac- 

quiring a Thing or Right, fairly and honeſtly, 

by peaceable and continued Poſſeſſion during 

the Time regulated by Law, ſometimes with, 
and ſometimes without a Title, 

[2]. Negative Preſcription, is the Way of 

bling a Thing, Right or Aion, by n 
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to demand, uſe, or exerciſe it within the Tims 

3. Some Things preſcribe ſimply ; others as 
to ſome certain Effect only, viz. the Manner 
of Proof, or the Import of a preſumptive 
Right · Again ſome Things preſcribe in 40. 
ſome in 20. ſome in 13. ſome in 10. ſome in 5, 
ſome in 4. and others in 3 Years. We have 
alſo an annual, and a Six Months Preſcrip- 
tion. 


Preſcription of Forty Tears. 


[i] Moveables are acquired by 40 Years 
Poſſeſſion, without a Title. 

A ſingular Succeſſor in Lands, Annualrents 
or other Heritages, hath good Right by 2 
Charter (i. e. any Warrant for Infeftment) and 
Seiſin, with 40 Tears peaceable and continued I 
ſeſſion thereon, from the Date of the Infeftment, | 
himſelf or his Author, or their Tenants, or others 
having their Right (as Liferenters and Wadſet- 
ters). An Heir hath good Right to ſuch by Inftru- 
ments of Seiſin, one or more ( without any War- 
rant or Adminicle) continued and ſtanding toge- 
ther ( i.e. either continued by 40 Years Poſſeſſi- 
on in the Perſon of the Heir firſt infeft, or,by 
Renovation in the Perſons of ſubſequent Heirs) 
on Retours or Precepts of clare conſtat, and clothed 
with 40 Tears uninterrupted Poſſeſſion. Which 


Right of a ſingular Succeſlor or Heir, on 
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be que 1 upon any Ground, except Fall- 
a). 
; No Perſon is obliged after 40 Years, to pro- 
duce Procuratories or Inſtruments of Reſigna- 
tion, Precepts of clare conſtat, or other Precepts 
of Seiſin ; nor is the Want thereof any Cauſe 
of Reduction, after he and his Authors have 
polſeſſed 40 Years, by Virtue of their Infeft- 
ments, where the Charters mentioning Relig» 
nation to have been made, and the Inſtryments 
of Seiſin expreſſing the Precepts, by Virtue 
whereof Seiſines were given. are extant (U). 
Ly the poſitive Preſcription of 40 Years, not 
only Lands and Annualrenrs are acquired,; but 
alſo Wadſets, where Reverſions are neither in- 
corporated in the Right nor regiſtred (c), he- 
ritable Offices, Patronages conſtituted by In- 
feftment, parſonage and vicarage Tithes, Oc. 
By the negative Preſcription, al perſonal 
Obligations -( comprehending perſonal Actions 
and Decreets ) vicarage Tithes, are extinguiſhed 
and of no avail, if the Parties, to whom they are 
made, having Intereſt therein, do net within 40 
Tears jollow them, and take Decument thereon (d). 
Vicarage Tithes alſo ſo preſcribe, hoth as to a 
total Immunity, and as to the Manner of ti- 
thing in Kind and Quantity. This Preſcrip- 
tion doth cut off bygone. parfconage Tithe-du- 
ties, and all annual Preſtations, nor ſued with= 
pon 7 in 
(% AR 12. Parl. 22+ Jam. VI. G) AR 214. Parl. 


14. 
hm. VI. (e) AR 12. Parl. 22. Jame VI, (4) AR 29. pal. 
At 55. Park 7, Jam. HI, | 
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in the Term of Law. Perſonal Bonds, Acti- 
ons upon heritable Bonds, Contracts, Rever- 
ſions, neither in gremio of the Infeftment, nor 
regiſtred, preſcribe 3 but Actions upon Reyer- 
ſions, ingroſſed in the Body of Infeftments, u- 
ſed and produced by the Poſleflor of the Lands 
for bis Title, or regiſtred iti the Termsof Lay, 
are perpetual (a). There is no negative Pre- 


ſcription of Parſonage Tithes, or of Things 


mere facultatis, or of Exceptions, Nor doth 
a Vaſſal preſcribe againſt his Superior, by not 
paying the Fen or other Duty in kis Charter, 
or a Tenant againſt his Maſter, by not pay- 


ing his Tack-duty, except as to Bygones, not 


claimed within Forty Years. Minors are pri- 
vileged from this Preſcription, that it doth 
not run againſt them: But it runs againſt the 
Church, and Mortifications to pious Ules, 
Perſonal Bonds and Obligations preſcribe 
from the Date, A&ions of Warrandice from 
the Time of Diſtreſs, and a . Wife's Proviſion 
in her Contract of Marriage, from the Hu- 
band's Death. N | 


| Preſcripti 0 of Twenty Tears, 


[2.] Retours wrongfully ſerv'd cannot be 
quarrelled after Twenty Years (3). Holograph 
Writs, or Subſcriptions in Aceount-books, pre- 
ſcribe after Twenty Years, unleſs the Truth 

| there- 
(a) AR 12. Parl. 22. Jam. VI, (3). AR 13 ibid. 
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thereof be proved by Oath of Party (a). Which 
is not to be underſtood of the Verity of the 
Debt, which may be proved by the Party's 
Oath, at any Time within Forty Years, but 
only of the Verity of the Writ and Subſeripti- 
ER. | 


'  Preſeription of Thirteen Years, | 


[3.] Thirteen Years Poſſeſſion, called decenna- 
lis & triennalis poſſeſſio, is a preſumptive. Title; 
ſufficient to maintain a Churchman in Poſſeſſion 
of his Benefice, till a better be ſhown in ano- 
ther Competitor. Wo: 


[4] The legal Reverſion of Appriſings (), 
and general Adjudicatiens, where the Debick 
doth not produce a Progreſs (c), preſcribe in 
favour of the Appriſer. or Adjudger, in Ten 
ears after Date of the Decreet, and in favour 
of the Debtor'sapparent Heir, acquiring Right 
to the expired Apprifings or Adjudications iti 
Ten Years, from the Acquiſitions being made 
publick by Infeftment or Proceſs. And Acti- 
ons of Count zad Reckoning, direct and con- 
trary, betwixr Minors and their Tutors or 
Curators, ' preſcribe, if not inſiſted in, within 
Ten Years after the Minors Majority, of 
Death in Minority (4). But none of theſe Pre- 
E e 3 {crip® 
(a). AR 5. Parl. 4. Seſſf t. Chi II. (% AR 64. Parls 1. Sel. 


. Ch, fl. GU, 1. Self. 
dell. 6, A 19, Parl. 2. Sefl» 3. Ch. II. (4) Ati 9 
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ſcriptions of Ten Years run againſt Minors (a) 


Preſcription of Five Tears. 


[J.] Arreſtments us d on Decreets, repiltret 
Bonds, or Contracts, not purſued and inſiſted 


in within Five Years after laying on thereof, 


and Arreſtments on depending Actions, vot 
purſued within Five Years after Sentence, do 
fall by Preſcription (Y). 3 
Miniſters Stipends, Multures, not purſued 
within Five Years after the ſame are due, 
Mails and Duties of Tenants who labour 
the Ground, by themſelves or Sabtenants, 
not claim'd within Five Years after the Je- 
nant's Removal from the Ground, Bargains 
concerning Moveables, or Sums of Money 
probable by Witneſſes, not ſued within Five 
Years after making the Bargain, _ preſcribe 2 
to the Manner of Proof by Witneſſes (c), that 
is, can be proved afterwards only by Writ, 
or Oath of Party. And Actions proceeding 
upon Warnings, Spulzies, Ejections, Arrelt- 
ments, or for Miniſters Stipends, Multures, 
Mails, and Bargaune about Moveables, pre- 
ſcribe in Five, it not wakened, that is, it 4 
new Summons be not rais'd and executed with- 
in that Time (4). But none cf theſe quinquen- 
nial Preſcriptions run againſt Minors, | 


| Pre- 
( bid. jung. AR C. Park 23. Jam: VI. (3) AR 9. 
Parl. 2. Sc il. t. Cl. II. (e) Ibid» ( Ibid» juaRt » AQ 14 


Sell 1. Parh Jan, VII 


this Pi 
perſons 
Ejecrio! 
ſued w 
Deeds, 
to the! 
fits, an 
Party's 
Impriſc 
in Thre 
ous In 
that T. 
thereaf1 
againſt 
purſuec 


ing (d), 


Ch: 2. TIE of Scotland. 69 


_—_— * 


Preſcription of Four Tears: 


6.] The Privilege competent to Minors, of 
reducing Deeds done by them upon Minority 
and Leſion, preſcribe in Four Years, after their 
Age of 21 Years complete. 


Preſcription of Three Years. 


. Aſſizersſerving and returning a wrong Per? 
ſon Heir, cannot be quarrelled for Error, in or- 
der to Puniſhment, after Three Years. But 
this Preſcription runs not againſt Minors, or 
Perſons out of Scotland (a). Actions of Spulie, 
Ejection, and others of that Nature, not pur- 
ſued within Three Years after committing the 
Deeds, preſcribe, except againſt Minors (5), as 
to the Privilege of a ſhort Citation, violent Pro- 
fits, and taxing the Damage, by the injured 
Party's Oath in litem. Actions for wrongous 
Impriſonment preſcribe, if not purſued with- 
in Three Years after the laſt Day of the wrong- 
ous Impriſonment ; and, tho rais d within 
that Time, preſcribe, if not inſiſted in yearly 
thereafrer 87 Actions of Removing preſcribe 
againſt all, whether Minors or Majors, if not 
purſued within Three Years after the Warn- 
ing (d), that is, after the Time to which the 

| E ez Warn- 


a) AR 57+ Parl. 5+ » IV. junct. Act 13. Parl. 23+ Jam» 
VI. (6) a 97. Parl. amt * Parl. 7. Jam. VI. ( Act 
6, Sed. 9 Parl. K. W. (4) Ast 82. Parl. 6, Jam. VI. 
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Warning to remove was made. Actions of 
Debt for Houſe Mails, ordinary Servants Fees, 
Merchant-accounts ( under which ether Ac- 
ccunts are comprehended ) and the like Debts 
not founded on Writ, preſcribe agaitiſt all per- 
ſons, whether Minors or Majors, as to the 
Manner of Proof by Witneſſes, if not purſued 
within Three Years after they fall due; which 
being elapſed, ſuch Claims can be proved only 
by Writ, or Oath of Party (a). Preſcription 
of a current Account runs only from the Date 
of the laſt Article therein: But a Servant can 
inſtruct only Three Years Fees by Witneſſes, 
albeit his Service was current for theſe and 
former Years. The Preference of the Creditors 
of one deceaſed, as to his Eſtate, to the Cre- 
ditors of his apparent Heir, preſcribes, if the 
former do not complete Diligence againſt the 
ſame, within Three Years after their Debtor; 


Deceale ((). 
Preſcription of one Tear] Att 


[S.) The Privilege an apparent Heir hath 
to deliberate whether he will enter Heir, 

{cribes, after elapſing of Lear and Day, ſrom 
his Predeceſſors Death (c), or from his on 
Birth, if he be a poſthume Child. The legal 
Privilege of Appriſers or Adjudgers for per- 
ſonal Debts to come in pari paſſu,is 8 

u 
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ſuch only as appriſe or adjudge within Lear and 
Day ofthe Decreet of Appriſing or Adjudicati- 
on, firſt efectual by Infeftment or Charge againſt 
ee, eee 


Prſeribrun of Six Months. 


[9.] A. Bill, of Exchange. is not. regiſtrable 
after Six Months from the Date, in caſe of 
non Acceptance, or from the falling due there- 
of in caſe of Nonpayment (b). Ihe Privilege 
competent. to Executors Creditors, or Credi- 
tors doing Diligence againſt Executors, or In- 
tromitters With. the deceaſt Debtor s Goods, of 
coming in pari paſſu, expires, if not uſed within 
Six Months of the common Debtor's Death (c). 

4. Preſcription is acquired only at the | 
Moment of the Time regulated for preſcribing; 
and the continual Time, without Interruption 
is computed, and not the profitable Time on- 
ly in which a judicial Demand could be made, 
while Courts of Juſtice are patent. But Pre- 
ſcription is acquired to an Heir or fingular 
Succeſſor, after the Poſſeſſion of his Predeceſſor 
or Author, and his own joyned together, have 
laſted the Time regulated for preſcribing, - 

5. Preſcription is excluded by Interruption, 
which is the Proprietor or Creditors owning 
his Right within the Time allowed. 

Ee 4 In- 


(a) Act 62 Parl. 1. Seſſ. 1+ AR 19. Parl. 2. Seſl· 3. Ch II. 
0 AR 20. Parl. 3, Ch. II. (e) Act of Sed. 28 Feb 1661. 
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Interruption is either natural of civil. 
[ 1.] Natural Interruption is when Propri- 
etor or Pretender owns his Right by ſome Fact, 
and takes Inſtruments in the Hands of à Nota- 
ry upon it, which Inſtrument muſt be record- 
ed in a particular Regiſter at Edinburgh, with- 
in Sixty Days after the Date, otherwiſe it doth 
not militate againſt ſingular Sucreſſors, but on- 
ly againſt the Perſon inſtrumented. Nor is 
natural Interruption effectual againſt any, ſave 
the Heritor and Poſſeſſor of the Ground (a). 
{ 2.] Civil Interruption is made by Citation, 
or making a Demand in a Court of Juſtice, or 
by a Charge of Horning, A Summons for in- 
terrupting the Preſcription of real Rights muſt 


paſs upon à Bill, and contain the Ground 


and Warrant it proceeds on (5). It ſhould be 
executed by a Meflenger at Arnis, againſt the 
Defender, perſonally, or at his Dwelling-place, 
and at the Pariſh-churth, at or immediately 
after divine Sefvice, on the moſt patent Door 
whereof Copies muſt be affixed. And if the 
Defender be out of Scotland, he muſt be cited 
at the Market=crofs of Edinburgh, and Pier of 
Leith, upon Sixty Days (c). The: Execution 
is to be retorded in 4 particular Regiſter at 
Edinburgh, within Sixty Days after Date, o- 
therwiſe it is of Force only againſt the Perſons 
eited, and Hot àgainſt fingular EN 

2,1. eee re- 


te) Act 19. Ceſſt & Parl. K. Will. (0 wick (e) Ad 10, 
Parl. z. Seſk l. Ch 11; jun AR 18. Seſb 1. Park Jam - VII. 
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preſeription of an Action muſt be interrupted 
by Proceſs of the ſame Kind, containing the 

ame Concluſion. All Citations for Interrup- 
tions, whether of teal or perſonal Rights, pre- 
ſcribe, if not renewed every Seven Years, ex- 
cept the Parties be Minors (). Where ſeveral 
Perſons have Intereſt in the ſame Thing, or 
Right, as Proprietors or Creditors, or are li- 
able to deliver, or pay as Debtors, whether 
Principal or Cautioners; a Demand made by 
any one, or againſt any one of them, interrupts 
Preſcription with reſpe& to them all. Suing 
or charging for Part of a Debt, interrupts Pre- 
ſcription of the whole ; and a Right of Annu- 
alrent, due out of Two diſtinct Tenements, 
is preſerved intire as to both, by uplifting the 
ſame out of either. 


BOOK II. 
Hou Property is tranſmitted to 


unwerſal Succeſſors. 
H E Tranſmiſſion of Property to 


univerſal Succeſſors, is termed 
Succeſſion. | 


CAP. 
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74 Part If. Tnftirutes of the Book I 
CHAP. I, 
Of Succeſſion and the ſeveral Kinds of it. 


UCCESSION isa Right to enter 
| upon that Eſtate, real or ; perſonal, 
| which one deceaſed had at the Time 
of his Death; 

7 5 Succeſſion is, 1. Either proviſional or 
gal. | 

It.] Proviſional Succeſſion is, that which 

tranſmits the Eſtate of one who dies, to the 

Perſon or Perſons whom the Deceaſed has cal- 

led to the Succeſſion, whether related to him or 

not, by an expreſs Deed under his Hand. 

[ 2. ] Legal Succeſſion is, that which tranſmits 
the Eſtate of one who dies, without having 
diſpoſed of it, in the Event of his Death, to 
the Perſon or Perſons whom the Law calls to 
the Succeſſion, by virtue of their Proximity of 
Blood. Legal Succeſſion paſſeth over Eſtates 
to Kindred, according to. the Lines and De- 
grees of Conſanguinity ; for no Perſon ſucceeds 
by Affinity (a). This Succeſſion is either 
by the Head, or by the Stocks. Succeſſion by 
the Head is, when the Eſtate is (divided into 
equal Portions, according to the Number of 
the Perſons who ſucceed. Succeſſion by the 
Stocks is, when, by a Fiction of Law, — 

| ons; 


- (s) Vid. Part 1. Book 2. Chap. 2. Tit. 1. $2. 
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ſons, it 
tation, 


ſons, in a remoter Degree, come, by —̃— 
tation, into the Place of one in a nearer De- 
gree to the Deceaſed, and divide that Share a- 

mong themſelves, which he yould ry recei- 
ved had he been living. 

2. Succeſſion is diſtinguiſhed, 2. Into Suce 
ceſfion to Heritage, or a real Eſtate; and Suc- 
ceſſion to Moveal les, or a 22 med | 


CHAP. l. 


of Succeſſion * to t ad the fer 
ral Kinds of Heirs. 


5 H E Benſon who fucrecdais to the Heri- 


tage, or heritable Rights of one de- 

ceaſed, is called his Heir. Heirs 

are either Heirs inſtitute, or Heirs at Law. 
1. An Heir inſtitute is one to whom the 
Right of Succeſfion is aſcertained by Diſpoſi- 
tion, or expreſs Need of the Deceaſed. Such 
are Heirs of Tailie in general, under whom 
| comprehend Heirs male, Heirs of Tailzie pro- 
perly ſo fo called, Heirs of Proviſion, and Heirs 


ſubſtitute in Bonds, who ol de called ſpecial 


Heirs. 


[1.] An Heir of Tailzie in a is ho 
on whom an Eſtate is ſettled, that would not 
have fallen to him by legal Succeſſon. 


(2.] An 


/ 
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[2+] An Heir male is an inſtitute Heir, who, 


tho' not next in Blood to the Deceaſed, is his 
neareſt male Relation that can ſucceed to 
him. FIN 
Iz .] An Heir of Tailzie, in a proper Senſe, 
3s one, who, having no Right of Blood, is in- 
titled to Succeſſion by a Deed containing ſere- 
ral Subſtitutions of Heirs or Lines, failing o- 
thers by Deceaſe, without leaving thoſe of the 
Denomination therein ſpecified. As when an 
Eſtate is provided to the Fiar, and the Heirs of 
his Body, or the Heirs male of his Body, or 
his Heirs of a certain Marriage, or to his el- 


deſt Heir female ; which failing, to another 


Perſon natned, and his Heirs of ſuch a Kind, 
which failing, to a Third Perſon, Cc. (a). 

[ 4.] An Heir of Proviſion is one, who, wan- 
ting the preferable Right of Blood, ſucceeds 
by virtue of a particular Proviſion-in a Second 
or Third Contract of Marriage, or other Diſ- 
poſition, as Heir to his Parent, in which there 
are not divers Perſons or Lines ſubſtitute. 

[5.] An Heir ſubſtitute in a Bond, is he to 
whom the Bond is payable expreſly, in caſe of 
the Creditor's Deceaſe, or after his Death. 

2. An Heir at Law, is one to whom the 
Law gives the Inheritance, on account of his 
Proximity of Blood. He is alſo termed Heir 
of Line, becauſe he ſucceeds lineally by Right 
of Blood; and Heir general, becauſe he gene- 
rally repreſents the Deceaſed, and ſucceeds to 

| every 


(s) Vid. ſup» Part 2. B. 1» Chap. 2. Tit» $+ $I 
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every Thing not ſpecially provided to other 
Heirs» whence he is underſtood by the Dena» 
mination of Heir whatſoever. ' | 
Heirs of Line are divided into thoſe proper- 
ly ſo called, and Hrs of Conqueſt. | 
[I.] An Heir of Line, in a proper Senſe, is 
one who ſucceeds to the Deceaſed in his Heri- 
tage, i. e. Lands, and other heritable Rights 
derived to him by SucceſGon, as Heir to his 
predeceſſor. 12 = 7 | IS 
[2.] An Heir of Conqueſt is one who ſuc» 
ceeds to the Deceaſed in Conqueſt; i. e; Lands 
or other heritable Rights, to which the De- 
ceaſed neither did, nor could ſucceed as Heir 
to his Predeceſſor. 4 einc 
1 3- The legal or lineal Sueceſſion is regulated 
1 | t 


us. N 

[t.] Deſcendents ſucceed. Among whom 
the eldeſt Son, by Right of Primogeniture, is 
preferred to all his Brothers, and all the Sons 
to the Daughters. If there be only Daughters, 
they ſucceed all equally to the Eſtate, in ſo 
far as it is diviſible, who therefore are called 
Heirs Portioners. If the Perſon to be ſycceeded 
to have Sons, and Grandchildren by his eldeſt 
Son deceaſed, theſe Grandchildren will, by 
Right of Repreſentation, as come in place of 
their Father, exclude his Brothers; and a- 
mong ſuch Grandchildren, the eldeſt Male is 
preferred, and all the Males to the Females. 
If there be only Females, they ſucceed equally, 
aye only that indiviſible Rights go to a . 


'? 
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deft, as in the Caſe of female Children. The 
fame Rule is vbſerved in Deſcendents of remo- 
ter Degrees, when they fall to fucceed. © 
a.] If the deſcerident Line be ſpent; Succeſ- 
ſion goes to the collateral Line. In which the 
whole Blood excludes the half Blood. For, 1. 
If there be enly one Brother german, he and 
bis Deſcendents ſucceed to both Heritage and 
Conqueſt. 2. The Siſter or Siſters german, as 
Heirs Portioners, and their Deſcendents, z. 
Failing Brothers and Siſters german, a ſole 
Brother by the Father 's Side, and his Deſcen- 
detits, have 'Arceſs to the Suceeſſion. 4. A 
Siſter or Siſters by the Father's Side, and their 
Deſcendents. If there be ſeveral Brothers, and 
the middle of three Brothers die, leaving both 
Heritage and Conqueſt, Law creates two Heirs 
to him, viz.” makes his immediate elder Bro- 
ther. Heir ot Conqueſt, and the immediate 
younger Brother, his Heir of Line. If a Son 
of a ſecond Marriage die without Iſſue, leav- 
ing two or three Brothers of à former Mat- 
riage, the youngeſt is both Heir of Line and 
of Conqueſt. Heritage deſcends, but Con- 
queſt aſcends. bas 92 


(3. ] If there be no | Brothers or Siſters ger- 


man or conſanguinean, the Succeſſion aſcends; 


1+ To the Father of the Deceaſed. 2. Fail- 
ng the Father, the Father's Brothers and 


Siſters ſucceed in their Order. 3. Failing the 
Father's Collaterals, the Succeſſion unts to 


the Grandfather. After whom, it goes 5 


—_— — 
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to his Collaterals. Which failing, it reacheth 
to the great Grandfather, Oc. {o lang ag a 
oy Propinquity of Blood can be inſtruded. 

[4.] If the Defunct's Blood be ſpent, ſo as 
no Perſon can juſtly, claim to be of Kin to 
bim, the King 1ucceeds as laſt Heir (a 

4. Agnats only, and not Cognats ſucceed 
eren tho the Heritage came by the Mother. 


. 9 +42 19 
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How Heirs make up and perfect their 
active Titles ; and how ſuch Titles 
are extinguiſhed. ©. pic leet; bored 


E who ſhould be Heir of whatever Kind, 
is term'd apparent Heir, till he enter up- 
on the Eſtate generally, or ſpecially. # 
1. An Heir enters generally, by taking a ge- 
neral Brief out of the Chancery of courſe, di- 
rected to any Judge he deſites, for trying by 
an Inqueſt of 15 ſworn Men, if ſuch a Perſon 
died at the King's Peace; and if the Raiſer o 
the Brief be his neareſt and lawful Heir. If the 
Inqueſt find the Claim proven, they declare by 
a Writ, called a general Service, that the, Pre- 
deceſſor mentioned in the Brief, died at the 
King's Peace, and that the Bearer thereof 
is his neareſt lawful Heir. Upon returning 
Fs | 10 ' ' where- 


( Vide ſupr. B. 1. Ch. 3+ N. 3. 
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whereof to the Chancery, the Heir gets an 
Extract of it, ſubſcribed by the Director ot 
the Chancery, or his Deputy, called a gene- 
ral Retour. Which intitles him to all heritable 
Rights, whereupon the Deceas'd was not, nor 
needed to be infeft. An Heir may be infeft 
in Tenements within Burgh, upon a general 
Service, and Production of his Predeceſſor's In- 
ſeftment; or by Haſ and Staple, when the Bai- 
lie of a Burgh Royal delivers to him the Haſp 
and Staple of the Door, as Symbols of Seiſin, 
after he hath cognoſced his Proximity of Blood 
to the Deceas d, by an Inqueſt of the Neigh- 
bourhood, to which the Clerk of the Burgh 
muſt be Notary (a). . 

2. In order to infeft an Heir in Lands in 
the Country, or other heritable Rights, where- 
in the Predeceſſor died infeft, he muſt enter 
ſpecially. An Heir enters ſpecially, either in 
the ordinary Courſe of Law, or by the Su- 
perior's voluntary Deed, | 
[..] Entry in the ordinary Courfe of Law 
is, by taking a ſpecial Brief out of the Chan- 
cery, directed to the Judge ordinary, where the 
Lands, Cc. ly, to 7 18 by an Inqueſt, 1, If 
ſuch a Perſon died laſt veſt and ſeiſed in ſuch 


Lands, at the Peace of the Sovereign. 2. It 


the Raiſer of the Brief, be next lawful Heir 
to him therein. 3. Of whom the Fie is held 
in capit?, 4. What is the Manner of holding, 
5. What is the old and new Extent of the 


| | Fie, 
( AR 27- Parl. 1. Jams VI. 
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Fie. 6. If the Heir be of lawful Age. 7, Of 
whom the Fie is now held, from what Time, how 

and by what Service, and through what Cauſe. 
This Brief is proclaimd by Order of the 
Judge, upon 15 Days warning, at the Market- 
croſs where the Lands, Oc. ly, that all Per- 
ſons having Intereſt, may appear at the Day 
and Place appointed, to hear and ſee the Brief 
ſery d and retour d, and an Inqueſt is ſummoned 
at the Day appointed for the Service; the In- 
queſt, if they find the Points of the Brief clear 
inſtructed, they. ſerve the claimant Heir in 
ſpecial, in the Lands, &c. Which ſpecial Ser- 
vice being returned to the Chancery, he gets 
an Extract thereof from the Director, called a 
ſpecial Retour, which includes a general Ser- 
vice, as a Part thereof. The Heir ſpecially ſerv- 
ed and retoured, if the Lands hold immedi- 
ately of the King, obtains a Precept out of 
the Chancery of Ccurſe to the Sheriff, or o- 
ther Judge ordinary, Where they ly, to in- 
feft him, capiendo ſecuritatem for a Sum equi- 
valent to the nonentry Duties reſting, and 
for the Relief. . Upon which, if Seiſin be not 
taken before the next Term after, the Heir 
muſt take out a new Precept, befcre he can 
be infeft. The Sheriff, or other judge or- 
dinary muſt give Seiſin, and the Clerk of the 
juriſdiction be Notary to it; tho Seiſin up- 
0 other Precepts out of the Chancery may 


FTF "x1 4bs 


82 Part III. Inftitutes of the Book Il, 


— _— —— — 
ä — ͤpůF — —¼P — 


be given by others, as Bailies or Notaries (a), 
A Seiſin Ox is due to the Sheriff or Judge 
ordinary; for giving Infeftment. But the Heirs 
of Vaſlals Church-lands, whoſe Valuati- 
on is but 100 L. Stots or under, are free of pay- 
ing a Seiſin Ox, and their Dues to the Judge 
ordinary, exceed not the twentieth Part of 
their feu Duties (). If the Judge ordina- 
ry refuſe to infeft the Heir, the Lords of Seſſi- 
on will, upon Application, and Inſtruments 
taken againſt him of his Diſobedience, grant 
Warrant to the Director of the Chancery, to 
iſſue forth a Precept to any other Perſon, 
as Sheriff or Bailie in that Part, to grant In- 
feftment. Vaſſals of Church-lands in Orkney and 
Zetland, not exceeding 20 IL. Scots of Valu- 
ation, bruik by the Udal Right, without Re- 
Novation of their Infeftments (c). 
When Lands are retoured to be held of 
a Subject Superior, he ſometimes, upon Sight 
of the ſpecial Retour, grants willingly to the 
Heir a Precept of Seiſin, called a Precept 
of clare conſtat, upon a ſpecial Retour. But 
if he, being infeft in the Super ority, refuſe to 
grant ſuch a Precept, he may be charged by 
three confecutive Precepts, iſſued. forth of the 
Chancery, to infeft the Heir, and upon Re- 
port to the Chancery, of his perſevering in 
Diſobedience, after he was required by 77 
(a) AR 77. Parl. 6. Jam. V. jun. AR 18. Parl. 18. Jam. 


VI. (GB) AR 11. Sefl. 7. Parl. W. M. Act 32. 
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laſt Precept, the Director of the Chancery 
iſſueth a fourth Precept to the Sheriff or o- 
ther Judge where the Lands ly, if the con- 
tumacious Superior be the King's immedi- 
ate Vaſſal, or to his immediate Superior, 
where he holds of another Superior inter- 
jected betwixt him and the King, and upon 
that Superior's Diſobedience , to the Judge 
of the proper Juriſdiction, commanding him 
to give Infeftment to the Heir. If the con- 
tumacious Superior is not infeft in the Su- 
periority, the Heir may, after the three con- 
ſecutive Precepts aforeſaid, charge him perſo- 
nally, or at his dwelling Place, to enter Heir 
in ſpecial to his Predeceſſor laſt infeft, within 
40 Days, if within Scotland, and at Edinburgh 
Croſs and Pier of Leith on 60 Days, if forth 
thereof; and, the Days of the Charge being 
elapſed, may purſue a Declarator of Tinſel 0 
Superiority, Upon Declarator obtained age | 
the apparent Superior, his immediate Supe- 
rior may be purſued ſummarly to ſupplyhis 
Place, under the Pain of Tinſel of his Right 
of SUPETIORIE idler be WE EE AT aa. 
Retours are ordinarily reduced by a grand 
Inqueſt - of 45 Members, upon a: Latin Sum- 
mons of Error. In which Proceſs. of Error, 
the Purſuer craves, that the Service may be 
reduced, becauſe he is a. nearer Relation to 
the Deceas d, than the Defender; and that the 
Inqueſt who ſerv'd ſuch a one Heir, have er- 
red, and ought to be F in their Per- 
7 e 
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ſons and Goods, tanquam temere jurantes ſuper 
aſſiſa, that is, by eſcheating of their Move- 
ables, a Year's Impriſonment, and Infamy, (a). 
The Retour may be reduced, without de- 
claring the Inqueſt guilty of wilful Error: 
As when the Error was not evident and groſs, 
nor inferred upon Grounds repreſented to 
the Inqueſt, at the Time of their Verdict, 
or not purſued within three Years, And a 
Retour may be reduced at any Time with- 
in twenty Years (5), even upon other Grounds 
than thoſe offered to the Inquelt. 

[2.] One enters Heir by the Superior's vo- 


luntary Deed, when, without ſerving himſelf } 


Heir, he gets from the Superior a Precept of 
clare conſtat. In which the Superior acknow- 
ledges, that ſuch a one died laſt veſt and 
ſeifed in the Lands or others to- be entred to, 
holden of him by ſuch a Tenure; and that the 
Perſon mentioned in the Precept is next lawful 
Heir to him therein, and of lawful Age to en- 
ter, and therefore commands his Bailie to in- 
feft him. Seiſin camot be taken upon a Pre- 
cept of clare conſtat, after Death of the Granter, 
or Receiver of the Precept (c). 

3. An Heir may enter any of the ways afore- 
ſaid, either with, or without the Benefit of In- 
ventory. The Manner and Time of giving 


up, recording, extracting ſuch Inventory, and 


eiking 


(a) A, 48. Parl. 6. Jams III. junck. Reg Maj, Lib: 1 
Cap. 14. Skene, Not- 161. (6) Act 57+ Parl. $ Jo IV. 
junct. Act 13. Parl. 22+ Jam. VI. (e) Act 35+ Sell, 4. Parl. 


Will. and Mary 
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eiking to it, is preſcribed by Law (a). Seiſines 
in favour of Heirs, muſt be regiſtred in the 
ſame Manner as Seiſines granted to ſingular 
Succeſſors. 

4. Heirs in ſome Things, as Tacks, Penſi- 
ons, Reverſions, Obligements in favour of 
Heirs of a Marriage, to be performed before 
the Father's Death, and ſome Heirs, as thoſe 
ſubſtituted in Bonds immediately to the origi- 
nal Crediror, want not to be ſerved for making 
up their active Titles. 

Having thus ſet forth how the active Titles 
of Heirs are made up and extinguiſhed, I ſhall 
now conſider what Intereſt they have, by be- 
ing Heirs, which is either active or paſlive, 


NEE NR: 
The active Intereſt of Heirs. 


HE a&ive Intereſt of Heirs is the Bene- 

fit they are intitled to: Which is partly 
competent to them before they enter Heirs, or 
own the Right in their favour, partly after 
they are entred, or have owned the Right. 
The Benefit accruing co Heirs before their 
Entry, is common to all apparent Heirs: The 
Advantages belonging to Heirs entred are ap- 
propriated to them A e 


F f3 TIT, 
(s) AR 24, Sells 5+ Parl. K. Will, 
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TIT. I. 


The Advantages and Privileges competent to al 
apparent Heirs, 


| N apparent Heir, of whatever Kind, 
has, during his Apparency, ſeveral ya- 
luable Rights and Privileges belonging to him, 
as 1. The Law. of Death-bed. 2. The Year 
of Deliberation. 3. Exhibition ad deliberar- 
dum. 4. Aliment out of the -Predecellor's 
Lands, Oe. N 


*: 20 % . . 
The Law of Death-led; 


1. T HE Law of Death-bed is an ancient 
Privilege, introduced in favour of Heirs by 
immemorial Cuſtom, that they cannot ſuffer 
Prejudice by their Predeceſſor's diſpoſing of, 
or affecting gratuitouſly his real Eſtate direR!y; 
by Diſpoſition, or making Infeftments' of An- 
nualrent or heritable Bonds, &c, or indirectly, 
by granting perſonal Bonds, whereupon the 


ſame may be adjudged. But ſuch Deeds, it 


_ conſented to by the Heir, are good: And 3 
Perſon may on Death-bed, without Conſent 
of his Heir, perfect an old Right, or do 3 
Need, to which he might have been otherwiſe 
compelled, as for Payment of his Nebt; or 

| | may 
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may grant a new Right for an equivalent one- 
rous Cauſe. | A bo 
2. A Deed is underſtood. to be in Death- 
bed, if before igring and Delivery thereof, 
ick, 


the Granter was ſick, and never convaleſced 
thereafter. Which may be anulled or over- 
turned by Reduction ex capite Jett, at the In- 
ſtance of the apparent Heir, or of his Creditors, 
or of the Creditors of the Deceaſt. N 
3. The common Defences in this Action are, 
1, That the Author of the Deed quarrelled, 
was at the Time in liege pouſtie, that is, in per- 
ſect Health. 2. That tho he was ſick at the 
making of the Deed, yet he recovered perfect 
Health thereafter. Which Defences are allow- 
ed to be proved two ways, 1. By his going 
free and unſupported to, and returning from 
Kirk or Market in Day-time, when People are 
there gathered together, after the Deed quar- 
relled (a). 2. By his living Sixty Pays after 
the Deed, tho during that Time he went not 
to Kirk or Market (6), | e | 
4. The ordinary Reply to the firſt Qualifica- 
tion of liege pouſtie is, that the Deceaſt did not 
walk to Kirk or Market freely, but was ſup- 
ported, and appeared to have ſtrained Nature. 
Before Anſwer to the Relevancy of which con- 
trary Alledgances, the Lords allow Witneſſes 
to be produced by either Party, as to the Con- 
dition of the Health or Sickneſs of the Deceaſt, 
a F 4 e ene 
KAR of Seder. 29 Feb. 1692, (6) Act 4. Seſſ. 6. Parl. 


Heir's renouncing wichin the Year. 


= >. ET =. 
: : 
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as to his going to Kirk or Market, and the 


Manner of it, and the Symptoms of Sickneſs 


that appeared on him. 
It is relevant to reply to the Second Qualifi- 


cation of liege pouſtie, founded on the Granter 


of the Deed's ſurviving it Sixty Days, that his 
Sickneſs ſo affected him at the Time of doing 
the Deed quarrelled, that he was not of 
ſound Judgment and Underſtanding (a). 

5. Some Deeds are preſumed to have been 
granted on Death-bed, as holograph Writ 
5 Witneſſes, until the contrary be pto- 
ved. 


— 


SE CT. II. 


The Tear of Deliberation: 


AN apparent Heir hath Year and Day to 
deliberate, whether he will enter or renounce, 
Which runs from the Predeceſſor's Death, un- 
leſs the apparent Heir be a poſthume Child, 
whoſe Tutor has a Year after his Birth, al- 
lowed to deliberate what is proper to be done 
for the Pupil in that Matter. He cannot be 
purſued within the Year of Deliberation (6) : 


But Citation upon a Summons given within 


the "Year, to appear on a Day without the 
Year, is ſuſtained. This Privilege of a Year 
ro, deliberate, is paſt from by the apparent 


SECT, 
() Ibid: () AR 76. Parl. 6. Jam. IV. © 
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SECT. m. 
Exhibition ad deliberandum. 


AN apparent Heir may ( without inſtru&- 
ing any Title, or proving his Proximity of 
Blood, unleſs he be a Foreigner) purſue Exhi- 
bition ad deliberandum, at any Time before he 
enter Heir, either within the Year of Delibera- 
tion, or after it is expired. In which Proceſs 
he may call for a Sight of all Rights or Writs 
granted to or by his Predeceſſor, or that were 
in his Poſſeſſion gzovis modo at his Death: That 
he may ſee whether he will find his Account in 
entring upon the Eſtate. But he cannot in- 
fiſt for Delivery of the Writs exhibited, or to 
have them tranſumed upon his own Charges : 
Nor yet can he oblige ſuch as had Dealing with 
0 to count and reckon ad delibe 
4 Ms 


SEC T. W.. 
Aliment out of the Predeceſſor's Lands, &c- 


1. AN apparent Heir in Ward-lands, is in- 
titled to Aliment out of them during the Ward, 
according to his Quality, if he hath no other 
Feu or Blench Lands to live upon, or to what 
i wanting of a ſufficient Aliment out oh his 
| er 
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other Lands (a). And any other apparent 
Heir, whoſe Predeceſſor's Eftate is —.— 
it he cannot aliunde entertain himſelf, gets All- 
ment off che Liferenter, not being a Liferenter 
by Reſervation (/). | 
-- 2, An apparent Heir may defend his Prede- 
ceſſor's Right, whether he be cited, or com- 

r for his Intereſt ; and may continue his 
Predeceſſor's Poſſeſſion, and purſue Mails and 
Duties againſt the Tenants. He is allowed to 
bring the Predeceſſor's Eſtate to a Roup, whe- 
ther Bankrupt er not. Again, an apparent 
Heir to the apparent Heir who died, after he 
had been Three Years in Poſſeſſion of the 
Predeceſlor's Eſtate, paſſing him by, and ſer- 
ving Heir to a temoter Predeceſſor laſt infeft, 
is liable to the Debts and Obligements of the 
inter jected Predeceſſor, to the Value of the 
Eſtate, deducing Debts already paid, with Pre- 
ference of his own Debts already contracted, 
and the Debts of the Predeceſſor to whom he 
is ſerved (c). Apparent Heirs are alſo intitled 
ro ſuch heritable Rights as require no Service 
of an Heir. Wy | 


TIT. 


%) Vid. Part 2. B. 2. Chaps 3. Tit: 3. N. r. (8) Ibid 
Chap. 4. Tit. 4. Sect. . (e) AR 24+ Self. 5. Parl. K. Will 
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_ 


TIT. II. 


{five Intereſt competent to the ſeveral Kinds of 
Heirs after they are entred. 


bs H EIRS male, and Heirs of Tailzie 
and Proviſion are intitled to no 

more than the Subject provided to them, or 
what is 2 thereto. Obligements, in fa- 
your of Heirs of Tailzie or Proviſion, are al- 
ways effectual againſt the Heir of Line, in re- 
lation to whom, the Heirs of Tailzie or Provi- 
fon are conſidered as Strangers or Creditors- 
Where Infeftment is granted to a Man and his 
Wife, and to the Heirs or Bairns of the Mar- 
rage, male and female ſucceed equally, and 
Daughters exclude Sons of another Marriage : 
But the Father may, if he pleaſe, exerciſe his 
Power of Diviſion thereof. A Proviſion of the 
Conqueſt, during a Marriage, to the Heirs or 
Bairns thereof, reacheth only to what more 
the Father had at his Death, than when the 
Contract was entred into, with the Burden of 
all his Debts contracted upon the account of 
ſuch Acquiſition, Heirs of Proviſion, whe- 
ther in a particular Subject, or by Clauſes of 
Conqueſt, cannot ſuffer Prejudice by any poſte- 
rior arbitrary, or merely gratuitous Deed of 
the Perſon whom they repreſent. BA 

2, If there be no Heir inſtitute, a ſole Heir 

of Line enjoys the whole Eſtate, where there is 
| : a no 
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lates, | 
Law C 
neficto e 
fed all 
nualret 
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contra! 
the Ch 


ables, 


no Conqueſt, and an Heir of Conqueſt. If 
there be ſeveral Heirs of Line, as when Heirs 
Portioners ſucceed, the Eſtate is divided a- 
mongſt them equally, ſo far as it may admit 
of Diviſion : Bur Rights indiviſible, as Titles 
of Honour, Superiorities with the Caſualties 
thereof, and the principal Meſſuage, or Coun- 
try-dwelling-houſe go to the eldeſt Heir Porti- 
oner, without giving - Compenſation, or any 
Thing in lieu thereof to the other Co-heirs. WM was 

She is alſo preferred to the Cuſtody of the Line fs 
Writs, | nate Tc 
3. When there are both an Heir of Line The 
and an Heir of Conqueſt, the Heir of Line has WM cr heri 
Right, 1. To all heritable Rights, derived ate Pre 
to the Deceaſed from his Predeceſſors, requir- WM night 
ing Infeftment to their Accompliſhment, he- is not 
ther perfected by Infeftment or not, and to all 
Reverſions of ſuch Rights. 2. To all Tacks, But af 
Penſions, or annual Preſtations, and other ceeded 
Rights requiring no Infeftment, and not com» Wl comes 
petent to Executors, by their including ta- | 
dum futuri temporis. 3. To Bonds wherein 
Executors are excluded. 4. To heirſhip Heir i 
Moveables, which are the beſt of every Kind WM Thing 
of Moveables belonging to the Deceaſed, that 
is, Bodies, or Things in Kinds, and not Quan- WI whole 
tities or Fungibles. This heirſhip Moveable WM or Rig 
is ſometimes a ſingle Thing, ſomerimes a Pair, WM and fo 
ö or Dozen of Things of one Sort, according as propor 
| | they are uſed by Pairs or Dozens. Heirſhip WW ſur ju 
h Moveables belong only to the Heirs of _ of ſuck 

\ 1 
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ates, Barons and Burgeſſes. Under Prelates 
Law comprehends all beneficed Perſons, in be- 
cio at their Death. By Barons are ſigni- 
fed all Perſons dying, infeft in Lands or An- 
nualrents ; and thoſe, once infeft, are pre- 
ſumed to continue ſo till Death, unleſs the 
contrary be proved. But no Perſon, of any of 
the Characters aforeſaid, hath heirſhip Move- 
ables, if he died at the Horn, and his Eſcheat 
was ＋ and declared. 5. The Heir of 
Line falls to be Tutor of Law, as neareſt Ag- 
nate to a Pupil or Ideot. 

The Heir of Conqueſt ſucceeds to Lands, 
or heritable Rights acquired by his immedi- 
ate Predeceſſor, whereupon Infeftment did, or 
might follow, and to Reverſions of ſuch, who 
is not bound to relieve the Heir of Line of 
Debts contracted for making the Acquiſition : 
But after an Heir of Conqueſt hath once ſuc- 
ceeded, that, which before was conqueſt, be- 
pg Heritage, and deſcends to his Heirs of 

ine. | | | 
4. When an Heir of Line- concurs with an 
Heir inſtitute, the former has Right to every 
Thing not ſpecially provided to the latter. 

5. Tho' ſome of the Heirs aforeſaid got the 
whole Heritage, others only particular Lands 


able or Rights, ſome fall to the Succeſſion alone 
Pair, and ſolidly, others only by equal Parts, or 
g as proportionably ; all of them ſucceed in univer- 
ſhip WW fur: jus defuncti, that is, to the whole Right 


of ſuch a Kind, but not to the Whole of each 
NG Right, 
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Right. No Heir can diſpone his Predeceſlor's 
Eſtate, to the Prejudice of his Predeceſſor'; 
Creditors, till a full Year after the Predeceſ- 
ſor's Death (a). | 


CHAP. V. 


Tube paſſme Intereſt of Heirs, . 
5 HE paſſive Intereſt of Heirs, is the 


Engagements and Burdens they are 
ſubject to, after or before their Entry, 
called paſſive Titles. 5 


TITLE I. 


The paſſive Tith to which Heirs are liable by 
being entred. | 


1. TJ F an Heir enter with the Benefit of an 
Inventory made, given up, recorded 
and extracted in due Form, he is auſwerable 
no further than to the Value of the Heritage 
contained in the Inventory: Bur if he hath 
meddled before unneceſſarily, that is, not ſimply 
for Cuſtody and Preſervation, or thereafter 
with any Thing fraudulently omitted out of 
the Inventory, he is liable univerſally 035 8 
| I Rt 2. Elrs 


a) A& „ 1. Parl. 1, Ch. II. (6 Sell · 5+ 
Pal k V.“ Seſſ. 1. Parl. 1. C (6) AR 24. 
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2. Heirs entring ſimply, without the Bene- 
ft of an Inventory, ſtand engaged ſolidly to 
al the Debts owing by the Deceaſed, and to 
all the Kinds of Obligations to which he was 
z Party, and Which might affect his Eſtate, 
tho the Inheritance will not ſatisfy theſe. Be- 
cauſe ſuch an Heir is reputed, in Law, one 


Perſon with his Predeceflor, and their Con- 


dition is the ſame, Under Heirs entring ſim- 
ly, I don t comprehend Heirs nominatim ſub- 
itute in Bonds, who are liable only to the 
Value of the Sums they got by the Subſtitu- 
tion. Albeit an Heir entring fimply ſucceeds 
only to heritable Debts owing to the Defunct, 
he may be ſued for more Bebe owing by 
him, if the Crediror think fit: But the Heir 
paying, may get Relief off the Executor, ſo 
far as the free Moveables will extend. 

3. Tho Heirs be liable for their Predeceſ- 
ſors Debts, all Heirs are not liable the ſame 
Way. For, 1- Heirs Portioners, tho” joyntly 
bound for the, whole Debt, are ſeverally anſwer- 
able only pro rata, every one for her on Share, 
until the reſt of the Co- heirs be diſcuſſed ; But 
if one of them ſhould turn inſolvent, the ſol- 


vent Heirs ſhould be liable for the Whole. 2. 


One ſerving himſelf Heir to a remoter Prede- 
ceſſor, laſt infeft, paſſing by his immediate Pre- 
deceſſor, who died unentred, after he had poſ- 
ſelied the Eſtate Three Years, is liable to the 
Debts and Obligements of the ſaid inter jected 
Predeceſſor, only to the Value of the 1 

edu 


* s 
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deducting Debts already paid: Whoſe own 
Debts, and thoſe of the Predeceſſor to whom 
he enters, are preferred to the Debts of the in- 
terjected Predeceſſor( a). 3. Heirs of Tailzie do 
not repreſent the Deceas d, in Obligations con- 
trary to the Terms of the Tailzie; nor yet do 


Heirs of Proviſion repreſent him ſimply : For 


they are not bound to relieve the Father's Cau- 
tioner, for Implement of the Proviſions made 
to them, tho' he be Creditor to the Father for 
his Relief. Nor are they liable to ſtand to 
the Father's poſterior, voluntary gratuitous 
Deeds, to their Prejudice, bur only to his Ob- 
ligations for onerous Cauſes, or juſt and ratio- 
nal Conſiderations, as the 2 a compe- 
tent Joynture to another Wife, or giving ſuit- 
able Portions to Children of another Mar- 
riage. 4. All other Heirs, not having the Be- 
nefit of Inventory, are liable to their Prede- 
ceſlor's Debts in ſolidum. week 

4. Heirs have a Privilege, that they can be 
ſued only in a certain Order, one after ano- 
ther is diſcuſs'd, called the Benefit of Order ur 
Diſcuſſion. Thus general Obligations, not re- 
lating to particular Lands, affect i. The Heirs 


of Line. 2. Heirs of Conqueſt. 3. Heirs of 


Taizlie,who are Blood-relations to the Deceas d, 
as 1, Heirs male. 2. Heirs of Marriages. 4 
Heirs of Tailzie or Proviſion, who have no 
Right of Blood. 5. Heirs ſubſtitute by Name 
in Bonds. But the Order aforeſaid 0 . 
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ing is not? obſerved. t. Where the Heir In- 
ſtitute is uy obliged to relieve the Heir of 
Line. 2. For fulfilling Deeds relating only 
to particular Lands, or heritable Rights, the 
Heir who ' ſucceeds to theſe Lands or Rights, 
muſt be purſued before the Heir of Line. 3. 
Where the Fredeceſſor hath, in his Obligati- 
on, exprefly renounced the Privilege of diſcuſ- 
ing his Heirs, any Heir may be ſued at the 
Creditor s Option. bw | | 


1 T. n. 


paſeve Titles to which apparent Heirs May be li- 
able, before they enter. 

HE SE are, f. Their being lawfully 
"charged to enter Heir, and not re- 

douncing. 2. Geſtis pro \herede, or behaving 

as Heir. 3. Luerative Succeſſion, poſt contractum 

lebit um. ee | 


SECT. 1 
The paſſrve Title of lawfully charged to nter Heir 


and not renouncing. 


1. AN apparent Heir declining to enter Heir, 
to the end his Predeceſſors Creditors may affect 
their Debtor's Eſtate for their Payment, may, 
if within Kotland, be charged to enter Heir 
to him within 46 Days, at the Inſtance of 4 

Gs Crea 
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Creditor of the Deceas'd, with Certification, if 
he enter not, ſuch Proceſs will be granted 
againſt him, as if he were actually entred, 
This is called a general Charge to enter Heir; 
which is given by virtue of Letters of gene- 
ral Charge, paſſing the Signet, and may be 
executed againſt the apparent Heir, within the 
Year of Deliberation.(a). After . elapſing of 
which Year, and of the Days of the Charge, 
the apparent Heir may be purſued for Pay- 
ment: For à general Charge to enter Heir, 
ſupplies the Place of a general Service; and 
thereupon the Creditor of the Deceas'd, reach- 
eth both the Perſon of the apparent Heir of 
his Debtor, and any Eſtate eſtabliſhed therein, 
unleſs he renounce. | 

2. But in order to affe&t Heritage not eſta- 
bliſhed in the Perſon of the apparent Heir, he 
mult be ſpecially charged to enter Heir to his 
Predeceſſor, within 40 Days (J), by virtue of 
Letters of ſpecial Charge, under the Signet, ob- 
tained upon a Decreet, for Payment, againſt 


the apparent Heir. Which ſpecial Charge is 


in place of a ſpecial Service, and is uſed in Two 
Caſes. 1. When the apparent Heir's Prede- 
ceſlor is Debtor to the Charger; in which 
Caſe, the Debt muſt be conſtituted againſt him 
paſſive, by a Decreet upon the general Charge, 
before the ſpecial Charge is given. 2. A ſpeci- 
al Charge is ſerv d againſt the apparent Heir, 


for Debt contracted by himſelf : In which * 
t 


(] Act 106. Parl. 7, Jam. V. (3) AR 27. Parl. 23. Jam. VI. 
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the Creditor may, without any previous ge- 
reral Charge, charge his Debtor to enter Heir 
ſpecially to his Predeceflor s Lands and Herita- 
ges, with Certification, if he enter not, he, the 
Creditor,ſhall have ſuch Proceſs and Execution 
againſt theſe, as if he were entred. Such a 
ſpecial Charge may be given, and Proceſs, after 
elapſing of the Days in the Charge, may fol- 
low at any Time after the Predeceſſor's Death. 

3. Both general and ſpecial Charges to en- 
ter Heir, are allowed againſt Minors as well as 
Majors (a), even againſt ſuch as cannot enter, 
were they willing, viz. minor apparent Heirs 
in Ward- lands. | 

4+ There is no Neceſſity of a general or ſpe- 
cial Charge to enter Heir, in order to purſue 
Reductions, Declarators, or real Actions, 
which are competent againſt apparent Heirs, 
without a previous Charge. 

5. The apparent Heir may free his Perſon 
and proper Eſtate, from Diſtreſs by Proceſs, 
upon a general or ſpecial Charge for his Prede- 
ceſſors Debt, by renouncing the Inheritance 
in due Form and Time, while Things are ſtill 
entire, that is, before he has done any Act, 
which implies his Acceptance of the Succeſſi - 
ON» | 
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SBOT. U. 
 Geſtio pro herede, or behaving as Hur. 


21. BE HA VI N G as Heir, is a paſlire 


Title, whereby. an apparent Heir receiving 
what he has no Right. to, but in the Quality 
of Heir, or doing that which he could not do 


but as Heir, or which denotes his Willingneſs 


r6: be Heir, is Table to all his Predeceſſor's 

. This paſſive: Title is inferred, 1. By In- 
tromiſſion with either the moveable Heirſhip, 
formally drawn and ſeparated as ſuch from the 
otller Movenbles, or any Kind of Meveables 
out of which Heirſhip could be draun. A- 
gainſt which this Defence lies, that the Deceaſt 
could have no Heirſhip Moveable, becauſe, 1. 
He was neither Prelate, nor Baron, or Burgels. 
2. He died at the Horn, and his Eſcheat was 

ifted and declared before the Creditor s Pur- 


air: 2. Tis Behaviour as Heir, to enter to 


poſſeſs or meddle with any heritable Eſtate be- 
longing to the Deceaſt, to which the Intromit- 
ter would ſucceed as Heir, as to cultivate or 
farm out the Ground, or reap the Fruits of it. 
3. This paſſive Title is incurred, by the ap- 
parent Heir's poſſeſſing his Predeceſlor's Eſtate, 
by virtue of a Right to Appriſing or Ad judi- 
cation, for the apparent Heir s own Debt, real 
or feigned, acquired by him before or after 

en ſuT-3 $4 68 
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expiring of the legal Reverſion, as if no ſuch 
Right were in his Perſon (a). 4. It is reputed 
Behaviour in an apparent Heir, to purchaſe by 
himſelf, or other Perſon to his 'behoof,' any 
Right to his Predeceſlor's Eſtate, 'redeemable 
or irredeemable, other ways than as higheſt 
Oſterer at a publick Roup without Colluſion, 
or to poſſeſs the ſaid Eſtate by Rights or Dili- 
gences, eſtabliſned in the Perſon of a near 
Relation, to whom he may alſo ſucceed as 
Heir, not lawfully purchaſed at 'a publick 
Roup (b). 4 | 45 
3. One is not paſſive liable as having acted 
as Heir, by raiſing Brieves to ſerve Heir, 
whereon no Service followed, or by a Decrett 
paſſing againſt him, upon his failing to prove 
Payment of a Debt owing by the Deccaſt, 
which he, being ſued for the ſame, undertbak 
to do; or by bis paying ſome of the Prede- 
ceſſor s Debts; or by an Heir of Eine's renoun- 
cing the Inheritance in favour of an Heir male, 
to whom the Deceaſt had diſponed it, tho be 
receive a Gratuity for letting it go, ſeeing no 
Creditor ſuſtains Harm thereby, and the Heir 
male might have forced him to fenounce. 
4. No acting apparent Heir is liable to this 
paſſive Title, but he who has Right to ſucceed 
to the Subject meddled with: Nor can it be 
purſued apainſt the Behaver's Heir, unleſs there 
was, at leaſt, an extracted Act of Litiſconteſta- 

tion upon it againſt himſelf. N 
Gg 3 5. Be- 


(a) AR of Seder, 28 Feb. 1662. (b) AR 24. Seſſ. 5. Parl. K. Will. 
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5. Behaviour as Heir doth make the Actors 
liable no further, than if ' they were ſerved 
Heirs. But they have no Benefit of Diſcuſſion 
competent to Heirs lawfully entred, nor direct 
Relief when diſtreſſed, from the Heirs liable 
before them. | 


| SECT. III. 
Lucrative Succeſſion poſt contractum debitum, 


1. LUCRATIVE Succeſſion poſt con- 
traftium debitum, is a paſſive Title, by which 
one accepting from another, without any one- 
rous Cauſe, a Diſpoſition of any Part of his 
Heritage, to which the Receiver would have 
ſucceeded as Heir to the Diſponer, is liable to 
all the Granter's Debts contracted before the 
ſaid Diſpoſition ; which is accounted pracepris 
hereditatis, Anticipation of the Inheritance, 

2. This paſſive Title is incurred by the 
Accepter of a gratuitous Diſpoſition of Lands, 
Annualrents, or other Heritage, to which he 
might have ſucceeded as Heir of Line or Con- 
queſt, or as Heir male, or of Tailzie or Provi- 
fion ; whether he be, for the Time, immedi” 
ate, or mediate apparent Heir, if otherwiſe, 
neceflarily to ſucceed by Courſe of Law, as 
the Diſponer's eldeſt Son, or that Son's 
eldeſt Son. But taking a Bond of Provi- 
ſion, or a Right to moveable Heirſhip or 
Tacks, or a Diſpoſition to Things which 
the Receiver might not have otherwiſe me 
ceœed 


RR 


ceeded to, as an apparent of Tailzie's getting a 
Diſpoſition of what would have fallen to the 
Heir of Line, or the Heir of Line's accepting a 
Diſpoſition of tailzied Lands, doth nor infer 
this paſhve Title. Nor is it incurred by a Fa- 
ther's Diſpoſition to his ſecond Son, while the 
eldeſt is alive; or by a Diſpoſition from one 
Brother to another, tho' the Diſponer had no 
Child for the Time; or by Diſpoſition to 
a third Perſon, for the behoof of the apparent 
Heir. 

3. To found this paſſive Title, 1. Both the 
Diſpoſition and Infeftment thereon muſt be af- 
ter the Diſponer's contracting Debt; for an 
Infeftment poſterior to the Debt, upon a Diſ- 
poſition anterior thereto, doth not infer it. 
And the Debt is underſtood to be contracted, 
when taken on, and not only when it is con- 
ſtituted by Bond given for it, or Decreet a- 
gainſt the Debtor. 2. The Diſpoſition muſt 
be either without any onerous Cauſe, or ſor a 
Cauſe within half the Value of the Thing diſ- 
poned. For if the Cauſe be adequate, or near 
to the Worth of what is diſponed, this paſſive 
Title is nod incurred. 

4. This paſſive Title doth ( as the former 
of Behaviour as Heir) make the lucrative 
Succeſlor liable in the ſame Manner, as if he 
was entred Heir, and no further, 
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Of Succeſſion to Moveables and perſonal 
Rig ht J. 


UCCESSION to Moveables is ei- 
ther authorized by Law, or unwar- 
rantable. 5 0 


TIT. I. 


Of Succeſſion to Moveables and perſoual Right, 
authorized by Law. | 


1. CUCCESSION to Moveables and 
perſonal Rights authorized by Law, 
is that which is regulated by the expreſs, or 
preſumed Will of the Deceaſed. 


” 


2. His expreſs Will is declared by a Teſta- 
ment, or Codicil made by himſelf, 

3. A Teſtament is a deliberate and juſ 
Diſpoſition, of what one would have done, 
concerning his moveable or perſonal Eſtate at 
ter his Death, with or without the Appointy 
ment of an Executor. Which is called a Te- 
ſtament Teſtamentary. 


4. A Codicil is a leſs ſolemn Will of one 


that dies teſtate or inteſtate, by which, if te- 
ſtate he burdens the Executor in his Teſta- 
ment 


ei- 
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ment, and if inteſtate, his Executor at Law, 
or neareſt of Kin, to pay ſome Legacies, or 
do ſome other thing after his Deceaſe: Or 
whereby one alters, retracts, or explains ſome- 
thing in a Teſtament made by him. 

5. One's preſumed Will is declared by a 
Teſtament made after his Death by the Com- 
miſſary or conſiſtorial Judge, according to 
the Direction of Law, called a Teſtament Da- 
ive. The Reaſon why it is ſo called, will 
afterwards appear. 


SECT. I. 
Of Teſtaments Teſtamentary. 
1, TESTAMENTS teſtamentary, 


are either written, or nuncupative. 

2. A written Teſtament is, that which, at 
the Time of making thereof, is committed 
to Writing. Which muſt be either W 

and, 


all written with the Teſtator's own 
or ſubſcribed by him, before two Witneſ- 
ſes, if he can write, or by a Notary and 
two Witneſſes, if he cannot write. And a 
Miniſter is authoriz d by his Character, to 
officiate as Notary in Teſtaments (a). 

3. The like Solemnity is required in Co- 
dicils and Legacies above 100. L. as in Te- 
ſtaments. A Teſtament made in England or 
in any other Nation, according to the So- 

| lemnity 
(s) AQ 33. Parl. 8. Jam. VI, | 
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lemnity of the Place ( tho' different from 
what our Law preſcribes) is ſuſtained to 
tranſmit Moveables in Scotland. 

4. A nuncupative Teſtament is, when the 
Teſtator doth by Word of Mouth only de- 
clare his Will. Such a Teſtament is of no 
Force in Scotland, for appointing an Ex- 
cutor. 

5. All Perſons may make Teſtaments who 
have the Uſe of their Reaſon, even Minors 
having Curators without their Conſent, Per- 
ſons interdicted, without Conſent of the In- 
terdictors, and married Women, without Con- 
ſent of their Husbands. But Pupils, or I- 
diots, or furious Perſons, during their Di- 
ſtemper, or Baſtards not legitimated, nor har- 
ing lawful Iſſue, or Power to make à Te- 
ſtament from the King, cannot make Te- 
ſtaments. 8 ö | 
6. The Teſtator ordinarily names Tutors 
to his Children under Age, if he any has, 
and appoints one or more Perſons called Ex- 
ecutor or Executors Nominate, or Teſtamenta- 
ry, for executing or performing, his Will, by 
Payment of Debts and Legacies, &c. But a 
Teſtament is good, tho' an Executor be not 
named by the Teſtator, 2728. 

7. Moveables are the only Subje& which 
can be conveyed by Teſtament, and rhe whole 
of them are term'd Executry, becauſe they 
come under the Executor's Management. But 
all cannot be diſpoſed of by the Teſtator- "” 
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the beſt of every Kind of Moveables belongs 
to the Heir of Line as Heirſhip, if the Teſtator 
be one who by Law may have Heirſhip. Nor 
are always the reſt of the Moveables wholly at 
his Diſpoſal. . A Woman, . whether Maid or 
Widow, may inded intirely diſpoſe of all her 
Moveables, without allowing any Part to her 
Children: And may, if ſhe be married, freely 
diſpoſe of her Share of her Husband's Move- 
ables) without any Claim upon the ſame by 
her Husband or Children. But when a Man 
makes a Teſtament, his Power is greater or 
eſſer according to his Circumſtances, at the 
Time of his th. If he be married and 
have Children, Law provides to the Wife a 
Third of his Moveables, called jus relictæ; to 
the Children in familia, another Third, cal- 
led their Legitim, or Bairns Part of Gear, or 
Portion natural: And the Remainder of the 
Moveables is all the Teſtator can diſpoſe 
of, thenee term'd the Dead Part. If there 
be either a Wife or Children, apd not both, 
the Teſtament receives a bipartite Diviſion, 
that is, the Wife or Children in Being, get 
one Half of the Moveables tor their legal 
Share; and the other is reckoned the Dead's 
Part, If there be neither Wife nor Children, 
all the Moveables fall under the Denomina- 
tion of Dead's Part. Mean time, it is to 
de noticed, that the Wife's Share of the Hus- 
bands Moveables, is not always ſo large, as 
the Children's Legitim, or the Dead's 1 

or 
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For petſonal Bonds bearing Annualrent, for is Ca 
Sums owing to the Teſtator, are eſteemed he- portion 
ritable as to her, who has no Right to amn in 
Share of theſe, and moveable as to the Chi- childre 
dren, who may claim their natural Portion pro! 
thereof, and as to the Legataries, and other Itter v 
neareſt of Kin, who have Intereſt in the Dead be Par 
Part (a), unleſs the Teſtator die before the 9. T 
Term of Payment of Annualrent,” or after bonds, 

Charge, or Purſuit thereon for Payment, ini aber N 
either of which Caſes perſonal Bonds, bearing urs ( \ 
Annualrent, are ſimply moveable. © But them bo mc 
as ſhe hath no Benefit by fuch Bonds granted under t 
to her Husband, neither is her Share of the 10, 
Moveables affected with Debts of that Natur s ſet fo 
owing by him, while the Dead's Part and 11. 
gitim are ſufficient to ſarisfy the ſame. of by v 
8. No Perſon can, by his Teſtament, or a or Gift, 
Death-bed Deed, defraud the Heir of her paid 
Moveables, nor the Reli& of her legal Shared the 
or his Children of their Legitim. A Legal A I. 
left by the Teſtator to his Wife, is not tmputel In uni 
in Satisfaction of her legal Share, but is Whole Dead's 
due out of the Dead's Part. Nor is ſhe exclu cutor, 

ded from this legal Proviſion, by a conventio Legacy 
nal Proviſion in her Contract of Marriage, no 4 p: 
bearing expreſly to be in Satisfaction of way e. co 
Legal. A Legitim is not due to'Grandchil gacy. o 
dren, but only to immediate lawful Children ppecity i. 
in their Father's Family at his Death, whetheal er ſpeci 
of the ſame, or of different Marriages. BU 

Children are excluded from a Portion aro? Avid. 

J 


(a) Act 32. Parl. 1. Seſſ. 1. Ch. II. 
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... 
s Forisfamiliation ; which is underſtood, in 
nt, fo inis Caſe, either of an expreſs Diſcharge of the 
ed he · ¶ portion natural, or of Acceptance of a Proviſi- 
to any en in Satisfaction thereof. If ſome a the 


e Chil-WMChildren be ſa, forisfamiliate, and others not, 
* provided to be Bairns in the Honſe, the 
ater will get the whole Legitim, and fall rg 
the Parts of the former jure accreſcendi (a: 
9. Tho' a Teſtator may diſpoſe of perſonal 
Bonds, bearing. Annualrent, as well, as of his 
ther Moveables, ſuch Bonds ſecluding Execu- 
urs (which are heritable às to the Creditor, 
to moveable as to the Debtor) do not fall 


1t then 


. 


granted under the Dead's Part. NT WIG | 
> of the 10. The Executors Intereſt in the Teſtament 
Natur is ſet forth elſewhere () 7. | 
nd 11. The Dead's Part is ordinarily diſpoſed 


of by way of Legacy. A Legacy is a B 81 
or aer Gift, 5 2 eſtator orders ro be gi 
fl or paid after his Deceaſe, to the Perſon grati- 
fed therewith, called Legatary or Legate. 
A Legacy is either univerſal or particular. 
An univerſal, Legacy is a Gift of the whole 
Dead's Part, either in favour of the Exe- 
cutor, - or ſome other Perſon. A particular 
Legacy, is a; Gift of ſome Part thereof. 
A particular Legacy is, 1. Either general, 
i e. congeiv'd, in general Terms, as a Les 
racy. af, 4 certain, Sum of, Wy, without 
ſpecifying the, Perſon by whom. it is owing ; 
or ſpecials 5; e. a particular  Thipg given in 
. : FY ty . KS © Specis 


„vid. inf. Sed. . (i) Vide inf. Tir. 2 
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Specie, as a certain Horſe, or Piece of Plate; 
Cc. or a certain Sum owing. to the Teſtz- 
tor by ſuch a Man. If the Teſtator be- 
queath any ſpecifick Thing, which he knows 
to belong to another Man, or an heritable 
Sum belonging to himſelf, which he knew to 
be heritable ; the Executor is bound to pur- 
chaſe it for the Legatary, or give him th 
Value of it. But if the Teſtator bequeath 
what belongs to another, ſuppoſing it to b 
his own, or an heritable Sum belonging tc 
himſelf, thinking it moveable, his Executo 
is not obliged to make good the Legacy. 
A particular Legacy, is either written, or nur 
cupative. A written Legacy may be leit 
either in a Teſtament or Codicil, or in a 
ny other Writ, as a Contra&, Ticket ot 
Letter, And tho' none make effectually tue 
Teſtaments, he may leave ſeveral Codicils 
And Legacies may be given, either in one, 
or in different Writs, of the ſame, or ol 
different Dates. A nuncupative Legacy, 

by Word of Mouth, within an hundred Pound 
or a greater, if reſtricted to that Sum, 

ſuſtained, and may be proved by Witneſſe 


12. Teſtaments and Codicils being made 


in the View that the Perſon who fo dil 
poſes of his Goods, has of his own . Death 


and with a Deſign that they ſhall have 10 
bis Death; the Teſtator is 


Effect till after 
| Sa 'at Liberty to deſtroy and ſupprels 


ce to revoke and alter them, by _ | 
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f Plate ing another: In which Caſe, the laſt only 
Teſta- is effectual; and thence term'd a Latter-will. 
r be- some things in a Teſtament, as Legacies, 
knows may be revoked or altered, without Preju- 
ritableſ dice to the Teſtament in other things. Le- 
new to gacies may become void, either totally, or in 
0 pur Fart. 1187 55 | 

um th 13. Legacies ceaſe totally, 1. By the Te- 
queathl fator's revoking them, either expreſly or ta- 
to be citely. They may be revoked exprelly in a 


zing te 
Kecuto 
CY. 2 
r nur 


be leſt 


ſeparate Codicil. Legacies are revoked ta- 
ately, by ſome Act of the Teſtator, from which 
his Intention to deprive the Legataries of 
them, is gathered. Thus a ſpecial Legacy of 
my corporeal Thing, is underſtood to be re- 
roked, by the Teſtator's ſelling, or otherwiſe 
alienating/ it, and ſuch a Legacy of a move 
able Bond, is anull'd, by his taking a ſub- 
ſequent heritable Security for the Sum there- 
in. 2. A ſpecifick Legacy is loſt to the Le- 

tee, when the thing periſheth without the 
ault of the Executor. 3. A Legacy becomes 
null, if the Legatary die before the Teſta- 
tor. 

14. Legacies ceaſe in Part only, when they 
exceed the Dead's Part of the free Gear: 
In which Caſe they regularly ſuffer a pro- 
portionable Defalcation, without Diſtin&ion 
even of Legacies to pious Uſes. But a ſpe- 
clal Legacy will not be ſo abated, in a Com- 
petition with general Legacies. | 

15. Tho a latter Will may commonly be 


— 
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revoked; yet if one, by Contract or other 
Deed, oblige himſelf to diſpoſe of his Means 
ſo and fo, or not to alter his Teſtament in 
ſuch a Caſe, his Will is irrevocable and un- 
alterable. And an Obligement to leave a Les 
gacy, is ſuſtained as an irrevecable Legacy 
or, of the Dead's Part of the Granter's ftes 
r. L ES | we < Be. \ Bak: 2 


SEC T. In 
27 Teftaments dutive. | d 2 


| a - >» 39) +» WH = 4 +4 
t. A Teſtament dative regulates Succe(- 
ſion to the Moveables of one deceas'd withs 
out making a Teſtament,” by his preſamed 
Will, according to the Rules of legal Suceeſſton 
to Heritage, except as to the Particulars follow- 


; A Where the Inteſtate left no Heritage but 
only Moveables, the diſtinguiſhing Rules are, 
i: All the neareſt of Kin of one Degree, Males 
and Females, elder and younger, without any 
Diſtinction of Sex or Age, ſucceed equally to 
the moveable Eftate. 2. There is no Right of 


Repreſentation in this Succeſſion; 3. A Woman's 


neareſt of Kin'ſucceed to her whole moveable | 


Eſtate But a Man's neareſt of Kin do not 


always ſucceed to all his Moveables, but only 
to the Dead's Part thereof, which falls to be 
more. or leſs according to the Condition of his 
Family at his Death. For if he leave * 2 
” i 
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Wife and Children in his Family, ſhe will have 
Right jure relictæ to a Third of all except per- 
ſonal Bonds bearing Annualrent ; and they 
are intitled to the reit, including ſuch Bonds, 
viz. to the one Halt thereof as Children, for 
the Legitim, and to the other Half by Suc- 
ceſſion, as neareſt of Kin, for the Dead 's Part. 
Where the Deceas d leaves a Wife and no Chils 
dren, ſhe gets a Half of the Moveables, ex“ 
cepting as aforeſaid, for her legal Share, and the 
neareſt of Kin the reſt, without Exception, a$ 
the Dead's Part, If Children and no Wife ſurs 
rive the Deceas d, theſe Children will enjoy 
the whole Eſtate, viz. one Half as their Por- 
tion natural, and the other, viz. the Dead $ 
Part, as nearelt of Kin, 

An Aliment is due to the Relict, for main⸗ 
taining her and the Family of her Husband, 
till the next Term after his Death, when het 
loynture commenceth : Albeit ſhe have a ſepas 
rate Eſtate of her own ſufficient for their Mains 
tenance, Which is modified, without 8 
to her Joynture, according to the Quality 
the Perſon, and Condition of the Family left 
by him The Relict gets alſo the Expence of 
her Moutnings for her Husband, if it was 
proper for one of her Quality to have Mourn⸗ 
ings. The Expence of which Aliment and 
Mournings afte&s not the. Dead s Part only; 
but comes off the whole Head of the Executry. 
If a Wife die before her Husband, her Execus 
tors claim the like Share of the Husband 

n B Mo vg 
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Moveables -at the Time of her Death, as ſhe 
could have had, if ſhe ſurvivd him, viz. a 
Third or Half, according as there were Chil- 
dren, or not Children, at the Time: And her 
Children by a former, will ſucceed equally with 
thoſe born to the laſt Husband. Bur the Heir- 
ſhip moveable is excepted, wherein the Wife 
had no Intereſt ; tho' there could be no Heir 
for the Time, the Husband being alive. 


3. If the Defunct left both 


eritage and 


Moveables, the Rule of Succeſſion to the Move- 
ables differs in this, from the legal Succeſſion to 
Heritage, that the Heir of Line may draw the 
Heirſhip Moveables, and the other neareſt of 
Kin will ſucceed to the Dead's Part of the reſt, 
But if the Heir be willing to collate, and let 
the other neareſt of Kin ſhare equally with 
him in all he can ſucceed to as Heir; he comes 
in pari paſſu with the, ret. And if there be 
but one Child, who is both. Heir and Execu- 
tor, that Child is intitled, not only to the He- 
ritage, but alſo to the Whole Legitim, without 
Collation of the Heritage, for increaſing the 


Relict's Share. 


4. Having opened up the two Kinds of 
Succeſſion ro Moveables, and the ſeveral Shares 
thereof, belonging, by the Diſpoſition of Lay, 
to Heirs, Widows, Children, neareſt of Kin, 
Executors and Legataries; natural Order leads 
me to ſhew what are effectual and complete 
Titles to the Moveables of one deceas ds © 


717, 
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Mat are effelual and complete Titles to the Moves 
ables of one deceas d? | | 


1. ITL ES to the Movcables of "uy 
: deceasd, are either effectual ip/o 
jure, by the Owner's Death, or muſtbe made 
up and completed by Confirmation. 
2. An Heir hath Right to the moveable 
Heirſhip, a Widow to her legal Share, and 
Children to theit Legitim, ipſo jure, by Deceaſe 
of the Predeceſſor, Husband, and Father; and 
tranſmit their reſpe&ive Intereſts, by theit 
Death, to their own neareſt of Kin, without 
Confirmation. | Ws 

3. Titles to the Moveables of - Perſons de- 
ceas d, who made their own Wills, are perfe= 
ted by Confirmation, at the Inſtance of their 
Executors teltamentary. Teſtaments of thoſe 
who die inteſtate, or whoſe Executor nomi- 
nate declines to confirm, 'are made up and 
completed by Confirmation, either, 1. at the 
Inſtance of their Relicts and Children, or other 
neareſt of Kin. Or, 2. at the Inſtance of the 
Creditors of the Deceas d. Or, 3. At the 
duit of Creditors of his neareſt of Kin. 

4. Confirmation is the Sentence of a Com- 
miſſary, authorizing and impowering an Exe- 
cutor teſtamentary, or an Executor appointed 
dy himſelf to ati 49k upon giving oP 

y 2 
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Inventory of the Goods, Gear, Debts, and 
Sums of Money,. belonging or owing to the 
Teſtator, or Inteſtate, to intromit with the 
ſaid Goods and Gear, uplift, receive, diſpoſe, 
and grant Diſcharges thereof, and to purſue 
for the ſame. e 
5. Teſtaments are to be confirmed in that 
Commiſlariot, i. e. Commiſſary court, where 
the Deceas d dwelt at his Death, as his ordi- 
mary Abode; and if he had Houſes in ſeveral 
Commiſſariots, before the Commiſſary of the 
Bounds where the chief dwelling Place lay, 


Teſtaments of Scoriſh Men, reſiding and dy- 0f Conf 
ing Abroad in a foreign Country, ought to be at th 
confirm'd by the Commiſfaries of Edinburg her 
Teſtaments of Mountebanks, Strollers, and 2 
common Soldiers, fall to be confirmed in the 1. T 
Place where they die, if they had reſided ther neareſt 
40 Days before: But otherwiſe are to be (as bef 
confirmed by the Commiſſaries of Edinburgh. * or1 
| | ary or 

SE C T, Bg Moveab 

=P : firmatic 

Confirmation at the Inſtance ors teſla-W or othe: 
aa Fes _ Toft % Eg B 
4 i 

| | ve in their 


THE Executor nominate; gives up the {ed wir! 
Teſtament, with an Inventory a the Goods WM * Kin 
and Gear of the Deceas d, to the proper Com- WM the Tir 
miſſary, with a Bond of Cautionry to make Right « 
the ſame forthcoming to all Parties having In- 
tereſt, as Law will. Which Teſtament 1 bim, 


| Ch.6. Lam of Scotland. Tit. 2. 92. Tio. 


Inventory the Commiſſary, without more 
ado, ratifies,, approves, and confirms, and im- 
powers the Executor to intromit with, uplift, 
receive, ., diſpoſe of, purſue for the, Goods 
and Gear therein ſet down, and to grant Diſ- 
charges upon Receipt or Payment. Tais is 
what we call a confirm d Teſtament Teſta mea ta- 


Sc. 


nf mati of the Moveables, f an Iiteſtate, 
at the Inſtance of his Relikt or Children, or 
other neareſt” of Kin. | 


1. THE Relict, or Childten, or other 
neareſt .of Kin of an Inteſtate, cannot now 
(as before the Year 1690.) be charged, purſu- 
ed, or required at the Inſtance of the Commiſ- 
ſary or his Fiſcal, to give up Inventory ot the 
Moveables of the Deceaſed, in order to Con- 
frmation (a). It is often neceſſary for Children, 
or other neareſt of Kin, to confirm, becauſe the 
Dead's Part falling to: them, is not eſtabliſhed 
in their Perſons; hy their ſurviving the Decea- 
ſed without Confirmation, and only ſuch neareſt 
of Kin have Intereſt therein, as were alive 
the Time of the Confirmation, there being no 
Right of Repreſentatzon in this Caſe. 

2. When the neareſt of Kin defire to con- 
bim, upon their Application to the Commiſ- 

Hz ſary, 
(s) AA 26. Seſl. 2. Parl. W. and N. 
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ſary, an Edict will be emitted, ſerved, and af- 
fixed on the Church-door, where the Inteſtate 
died, upon Nine Days Warning to all Parties 
having Intereſt to confirm. Upon the Ninth 


Day, if no Perſon appear having a juſt Obje- Patrve. 
ction againſt the Applier's Inccrelt? they Will RU 
be decerned Executors Which 'Decreet is Pry 1 
called a Dative, and the Perſons decerned are Al th 
ſtiled Executors Dative qua neareſt of Kin: To 0 edit >, 
the end they may the better know the Extent 2 

of the Effects of the Deceaſed, in order to con- 

firm, they may ſue the Intromitters therewith, 

or others ſuppoſed to know the ſame, before Com 
the Commiſſary- court, to give up Inventory FJ 


thereof upon Qath. After ſuch Expiſcation, if 
the Executor, or Executors Dative think jt ex- 
pedient to confirm, they give up Inventory, 
and ſwear the ſame, and find Caution to make 
Forthcoming to all concerned. Which Inven- 
tory now, fince Quotes of Taſtaments were diſ- 
charged (a), conſiſts only of Two Parts, vix. 
1. Goods and Gear, or ſpecifick Things. 2. 
Sums of Money lying by the Deceaſed, and 
Debts owing to him. The Total js then 
drawn up, and either divided, or left undi- 
vided, according to the Condition and Eſtate of 
the Inteſtate at his Death. For if the Debts, 
owing by him, exceed his Goods and Gear, 
there is no Place for a Diviſion. If there be an 
_ Orerplus, that i «divided into one, three, or 

two Parts, accor cing as the Deceaſed had not, 


0) AR 14 Sell. 9 Park. K. W. | * 
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ox had a Wife and Children, or wanted either 

of theſe. To which the Commiſſary interpoſes 

his Authority, and authorizeth the Executor 

to act as ſuch; this is called @ confirmed Teſtament. 
Dative. But if, after the Lights got from the 
preliminary Proceſs. for Trial aforeſaid, * the 
Executor decerned expect not to find his Ac- 
count in confirming, he may renounce and paſs 
from the Office, and thereby make Way for 


Creditors to apply for jt. 
SEC T. II. 


of Confirmation at the Inſtance tf Creditors of the 
Deceaſed. 1 " 


. 


CREDITORS of Perſons deceaſed - 
have Two Ways of making up Titles to their 
Debtors Effects, and recovering Payment. 

1. A Party, having a depending Cauſe, or 
Claim againſt one deceaſed, may, if he pleaſe, 
charge his neareſt of Kin, to confirm within 
Twenty Days, in which Caſe he muſt either 
renounce, or be liable as a vitious Intromitter: 
And if he renounce, the Charger may proceed 
to have his Debt conſtitute, and the hareditas 
jacens of Moveables declared liable by a De- 
creet copnitionis cauſa. Upon which the Obtain- 
er may be decerned Executor Dative to the 
Deceaſed, and ſo affect his Moveables in the 
common Form (a). N | 


-— 8 >, OS 2+ Cre- 
(9) At 4. Sol. 5. Parl. K. W. EY 
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2. Creditors of the Deceaſed; whoſe Debts 
are inſtructed. by Writ, may directly, upon an 
Edict ſerved, get themſelves decerned Executors 
qua Creditors ; and thoſe, / whoſe Debts are not 
ſo inſtructed, may, by purſuing a Conſtitution 
thereof, and obtaining a Decreet copnitionis cau- 
ſa againſt the neareſt of Kin, be decerned Exe- 
cutors Creditors. Upon'which theſe Executors 
Dative may. purſue all Perſons ſappoſed to 
have, or know of their Debtor's Effects, to 
give up Inventory thereof upon Oath, and 
then, according as they ſee convenient, con- 
firm either the whole Goods and Gear of their 
Debtor, or only ſo much thereof as may pay 
themſelves (a). | FTA 

3. All who confirm themſelves _Executors 

Creditors, within Six Months of the Debtors 
Deceaſe, come in pari paſſu, without Reſpect 
to the Priority, or Poſteriority of their Dili- 
gence: And a Creditor, poſterior in Diligence, 
may,” within that Time, get himſelf joyned to 
the Executor Creditor fe decerned and conhr- 
med, upon bearing a proportionable Part of the 
Charges wared out by the ſaid Executor Cre- 
ditor (5); But where Two Perſons: ſucceſlive- 
ly confirm the ſame Subject, as principal Exe- 


gutors qua Creditors, the Second Confirmation 


Is null, g 
1 


SECT, 


- 


(=) Attof Seder. 14 Nov. 1672+ & AR of Seder, 28 Feb. 166, 


Ch. 6. 
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S'E C T. IV: 


of Confirmation at the Inſtance, of Creditors of the 
neareſt of Kin of one deceas d. | 


WHERE Movyeables fall to a neareſt M 
Kin, lying by without Confirming, his Gre- 
ditors may either require the Procurator Fiſ- 
cal to confirm and aſſign to them, under the 
pain of being liable to them for the Debt; 
or may obtain themſelves decerned Executors 
to the Deceas d, as if they were his Creditors; 
with Preference always to the Creditors of the 
Deceas d, doing Diligence to affect the {aid 
moveable , Eſtate, within Year and Day of the 
Debror's Deceaſe (aa. 

Having ſpoke of the ſeveral Kinds of Con- 
frmation ot the Goods and Gear of Perſons 
deceas d, at the Suit of their Executors teſta- 
mentary» Executors qua neareſt of Kin, Exe- 
cutors qua Cxeditors, and of Creditors to 
their neareſt q Kin; I propound in the next 
Place to ſet farth ſome things acceſſory to all 
theſe Confirmations, | 5 


4 


SECT. 
©) AR 4% el, . Pal k. W. 
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% 


SECT. V. 


Some Things acceſſory to all the Kinds of Confir- 
mation aforeſaid. | 


K. EXECUTORS uſe at the Time 
of the Confirmation, to proteſt, that they may 
be allowed to eik or add to the Inventory, 
what more comes thereafter to their Know- 
ledge. Which Additions the Commiſſaries will 
admit, without a new Confirmation, provided 
it be done before ſerving an Edict ad omiſſa. 

2. If the Executor omit to give up any 
Thing in the Inventory, or do not give up 
the Moveables at the true Rates, .the Com- 
miflary.may appoint another Executor dative 
ad omiſſa & male appretiata. Who regularly 
ought. to cite the principal Execuror, it on 
Life, or his-neareſt of Kin, if deceasd, up- 
on Nine Days warning, to hear and ſee him 
ſo decerned Executor: Otherwiſe the De- 
creet dative and Confirmation in his | fa- 
vour are null. A Teftament ad omiſſa, &c. 
is confirmed in the ſame Manner as the Prin- 
cipal; except that the former receives vo 
Dzviſfion, and carries the whole Goods 
and Gear omitted to the Executor dative 


ad omiſſa, excluding the Relict or Children 
of the Deceas d frcm their legal Shares, un- 
leſs they be able ts purge and clear them- 
ſelves of a fraudulent Omiſſion. 


3. Becauſe 
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3. Becauſe ſometimes Debts owing to the 
Deceaſt are controverted, and the Executor is 
uncertain whether they will be effectual, a Li- 
cence to purſue is commonly granted to him 
by the Commiſſary, for trying, before he be 
it the Expence of Confirmation, what can be 
made of them, but not till once he is decerned 
Executor. Such a Licence may be granted 
not only to principal Executors, teſtamentary 
or dative, but alſo to Executors dative ad 
miſſa. But it is indulged only ad diem, that 
the Executor may ſue within a certain Time, 
or uſque ad ſententiam, or excludendo ſententiam, 
that he may inſiſt and carry on the Suit, till it 
js ripe for a Sentence. If a Licence be given 
ncludendo ſententiam, or if the Sentence happen 
to be pronounced before 'outrunning of the 
Day, to Which the Licence was allowed, the 
Lords ordain Decreet, not to be extracted, till 
the Purſuer produce a Confirmation, or find 
Caution to confirm. A Decreeg extracted on a 
Licence, bearing the Quality of excludends ſen- 
ztiam, before the Subject purſued for is con- 
frmed, is null. But an Executor may purſue” 
without a Licence, for a Debt unconfirmed, 
before the Commiſſary who decerned him Exe- 
cutor. 2 , «6 * 

Having explained how the active Titles of 
Executors are made, I ſhall in the next Place 
conſider the Effect of their being Executors, 
and the Intereſt” they have thereby, which is 
either active or paſſive, 8 

Ch * 5 f 1 IT. 
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en 
Of the allive Intereſt of Executors confirmed, 


| a 7 an Heritor or. Liferenter of -Country 
I Land-rent, or, Mill-redt, of Property 
or Annualrenr, do ſurvive hitſunday, or die in 
the Afternoon of the Term-day, their Execu- 
tors have the Half of that Year's Rent, whe- 
ther it conſiſt ot Money or Victual; and if they 
ſurvive Martinmas, or die in_the . Afternoon of 
that Term-day, their Executors have Right 
to that whole Year s Rent, without regard to 
the conventional Terms ot Payment. 

2. An Executor who is a Stranger ( tha 
is, one who has no legal Intereſt in the More- 
ables of the Teſtator) has by his. Office « 
Third of the Dead's Part, after Deduction 
of Debts and Legacies, for his Pains in exe- 
cuting the Teſtament (a). So that if the Te- 
ſtator hath made an univerſal Legacy of all 
3 the Dead's Part to another, or exhauſted it 
| with particular Legacies, ſuch an Executor 
| hath nothing but an unprofitable Office. And diſcha 


even where ſo much of the Dead's Part is canno! 
left free as would fatisfie the Executor's Third, creets. 
any Legacy left to himfelf, is imputed in Nor « 
Payment thereof, pro tanto, without Prejudice the T 


to him of his Legacy, if it exceed the ſaid ſtate 


Third (5). The Heir, if named Executor, rer the \ 


: 


(-) A 14. Parl. 22. James VI. (9) Ibid. 


tains his Third as a Stranger. But the Te- 
ſtators Wife or Children, or neareſt of Kin 
when named Executors, have nothing for their 
Adminiſtration, but their Expences, unleſs 
their Jegal Intereſt be leſs than' a Third. 
3. The Executor only has the Power of 
miniſtration, and Right to. purſue” Debtors 
of the Deceas'd; and Intromitters with. his 
Goods, againſt whom Legataries have no im- 
mediate Action; but only againſt the Execu- 
tor: Except one to whom a ſpecial Legacy 
is left, who. may purſue the Haver of the 
Thing or Sum ſpecially bequeathed, provided 
he cite the Executor for his Intereſt in the 
Suit. If there be ſeveral Executors, whom we 
call Co-executors, one cannot . purſue without 
the reſt concurring, nor diſcharge a Debt 
wholly. But if any one of the reſt decline 


and then Proceſs will be ſuſtained without 
him. A Difcharge from one of - ſeveral Exe- 
cutors is good, if the other Executors have 
got as much as their Share will extend to. 
4. Executors may receive Payment of, or 
diſcharge Debts owing to the Deccas'd; but 


creets, or new Security in their own Names. 
Nor doth a Sentence againſt the Debtors of 
the Deceasd,. or Bonds obtained from them, 
ſaid ſtate the Executors in the abſolute Right to 
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to concur, he may be got excluded from the 
Office, in a Proceſs before the Commiſſaries, 


cannot diſpone or aſſign, till they obtain De- 


re- the Moveables, otherwiſe than that nana A 
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aſſign to the reſpe&ive Perſons having In- 
tereſt ; nor yet do the Goods of the Deceas d 
_ eſtabliſhed in the Executor's Perſon by a Sen- 
tence, fall under his Eſcheat, except as tc 
his own Intereſt therein. 


5. A Teſtament is underſtood to be execut- 1 „ 
ed, when the Executor has obtained Payment 5 ws 
or Decreets, or new Security in his own Nane 1 8 M 
for the Debts. r . gore 

6. If one of ſeveral Executors die before the u move 
Teſtament is executed, the Office accrues to q ir of a 
the Survivers. And if all the Co-executors, ee 
or a ſole Executor die, while any Part of the = * 
Teſtament remains unexecuted, there is Place * ha 


for a new Executor to be decerned for execut- 
ing the Remainder, called Executor quoad wi 
executa, Who is accountable to theſe who were 
neareſt of Kin at the firſt Confirmation. Bur 
in ſo far as the Teſtament was executed before 
the Executor s Death, his Share paſſeth to lis 
Executor, with a Burden of a Proportion ot 
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the Debts of the firſt deceaſt. ſuing af 
| | cord ing 
4. 
F oY 
| Ed | ſo pa! 
Of the paſſrue Intereſt of Executers confirmed. 45 i 
1. A N Executor, who has only an yapro” = 
OY fitable Office, and his Labour for be 1 a 
his Pains, is liable only to aſſign the Subject 
of the Executry to thoſe having Intereſt, 8 (a) At 
f c 423 | 


— . — 
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they may purſue, and is accountable only for 
ſupine Negligence : Bur an Executor, who 
has Benefit by his Office, is liable for exact 
Diligence; and Executors Creditors are obli- 
ed to Diligence for what they confirm. 

2. Executors are liable to Creditors, the 
Relic, Children .or other neareſt of Kin, and 
Legataries, only ſecundum wires inventarii, ſo far 
4 the Moveables confirmed will go, and may 
de diſtreſſed by Creditors, both for heritable 
nd moveable Debts, but get Relief from the 
Heir of all heritable Debts paid by them. Co- 
ex2cutors are accountable only pro uirili parte, 
ind cannot be ſingly purſued, unleſs one of 
them hath intromitted, or might have intro= 
nitted with as much as will ſatisfy the Debt 
in queſtion. 4 
3 An Executor cannot regulariter make vo- 
luntary Payment, without a Sentence for his 
Warrant, and all Creditors doing Diligence a- 
gainſt him, within Six Months of the Debtor s 
Death, come in pari paſſu (a). But theſe pur- 
ſuing after the Six Months, are preferred ac- 
cording to the Priority of their Diligence. 

4. Some Debts may be paid without a Sen- 
ü tence. Of which ſome can only be voluntarily 
4 ſo paid, before any Suit commenced, or Dili- 
* gence uſed againſt the Executor by other Cre- 
pro- dirs. Such are Debts acknowledged by the 
ſor Deceaſed in his Teſtament. Other Debts ma 
ef be aid at any Time, even after Proceſs gu g 


( AR of Seder. 28. Feb. 1652. 
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the Executor, at the Inſtance of other Credi 


tors: Such are thoſe called privileged Delt; po oY 
viz. Medicaments afforded to the Deceaſed o ak 5 
Death-bed, his funeral Charges, à Term! 90 Teſta 


Rent of the Houſe wherein he died, and Ser 
vants Fees for a Tear or Term, according a 
they were hired. But Aliment of the Family q 
the Deceaſed, till the next Term after hi 
Death, is no ſuch privileged Debt, but on 
a common Debt, without any Preference tt 
others. | | . 

5. Creditors of the Deceaſed cannot, in 
Purſuit againſt Executors, prove their Debt 
by the Oaths of the Executors, or by holding 
them as confeſt to the Prejudice of other Cre 
ditors cr Legataries, or of the Reli&, Children 
or other neareſt of Kin. But uch an ,Oatt 
given by the Executor, or holding him as con 
feſt, is effectual only againſt himſelf, in ſo fat 
as he may have Benefit by the Teſtament. 

6. It is relevant for the Executor to. prove, 
by Excepticn, that the Inventory is exhavſed 
For inſtructing whereof he may found, 1: 
Upon Debts due to himſelf before Confirma- 
tion, but not ſuch as were aſſigned to him aſter 
Confirmation. 2. Upon privileged Debts paid 
at any Time, and teſtamentary Debts paid 
before Citation at the Inſtance of other Credr 
' rors. 3. Upon other common Debts paid by 
virtue of Sentences, according to the Ordet 
of Diligence done for them. 4. Upon De 
creets and regiſtred Hornings againſt Devror 
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of the Deceaſed, and upon Sentences abſolvi- 
tory obtained by Debtors purſued by the Exe- 
curor. 5. Upon the Expence of confirmir 
the Teſtament of the Neceaſed, which is al- 
lowed out of the whole Head of the Executry. 
6, Upon the neceſſary Expence of Proceſs and 
Execution againſt the Debtors of the Deceaſed. 
Bur then, if the Executor has got any Eaſey 
of the Debts of the Deceaſed from ſome Credi- 
tors, he is bound to communicate the Benefit 
thereof to the reſt. 
7. An Executor's Defence, that the Inyens 
ory is exhauſted by lawful Payments, is taken 
of by the Purſuer s Reply, that the Executoe 
has ſuper-intromitted, that is, intromitted 
ith as much more of the Effects of the De- 
ceaſed, than thoſe contained in the Inventory, 
would pay the Purſuer. | 
8. If, after all juſt Allowances made to the 
Executor, . he be found chargeable with no- 
thing ſave Debts unrecovered, for which he 
bath done competent Diligence; he will be 
eronered, upon aſſigning over theſe Debts to 
the Creditors, according to their Preference, 


—_ 
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Intromiſſion. SE 2. 
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74 1110 Us into E any 
Perſon's taking into his Hands, and 
58 the Goods of one dying inteſlate, with- 
out any Title thereto. Which is a pallive Title 
ſubjecting the Meddler, called vitious lr bu (romit- 
7 to all the Debts of the Deceaſed. 

n one Cafe vitious Intromiffon,” Apr 
arne as if the Perſbns, related to one dying 
in bis own Houſe, reſent ar His Death, or the 
Maſter or, Mites of another Houfe' Where 
he dies, does not, after. he; becomes in- 
ſenſiblę, lock up the Places where. his. Writs, 
Evidenrs, Money, and other pregious More- 
ables are een feal, and 106 5 the Keys 
to We next, Judge 11 8 kept, till 

ght, by. choſt having belt 
8 5 "they, will be held 4 reputed d Et. 
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Money, or precious Moveables. But, in caſe 
of Neceſſity, the Relict, or Children of the 
Deceaſed, may, at the Sight of the Judge or- 
dinary, or Two Juſtices of Peace, take out fo 
much of the Money, lying by the Deceaſed, 


uon their Receipt, as may defray the Expen” 
ces 
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ces of the Burial (). In other Caſes vitious 
3. This pause Title is not itiferted by ne- 
ceſſary Intromiſſion, for preſerving the Goods 3 
nor by a Stranger s buying them from one he 
thought the Owner, for a juſt Price. Neither 
can any Ferſon be a vitious Intremittet, where 
there is an uniyerſal Executor conſirmed to the 
Deceaſed, Whether it be the Intromitter, of 
ſome other from whom he derives no Right. 
But an Exception ſaunded upon the Inttemity 
ter s being Executor conſimed, is taken off b 
this Reply, that the Executor intromitte 
with ſome: Part of the Goods of che Deceaſed, 
which he concealed, and kept out of the Iur 
ventory of the Teſtament. And che Confir- 
mation of an Executor Creditor; in à particu- 
lar Debt or Subject, doth not hinder vitious 
Intromiſſies, unleſs the Iutromitter have Right 
from him before: his Intromiſſion (). Again, 
a-Declaratoriefithe Eſcheat of the Decedfed 6x5 
cludes vitiqus Intromiſſion, whether the Intro 
mitter, or another from Whom he had no 
Warrant be Donatary of F the Eſfcheat. : In 
ſhort, any: colaurable Pitie, tho not effe ual; | 
ſufficeth to exclude vitions Inteom ĩſſion : 
4. Vitious Intromiſſion once incurred by 
Reli&s or Children, may be purged by confir- 
ming themſelves Executors to their Husbands 
or Parents, within Year and Day of their 
1 FAY 112 , 
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Death, tho after theſe Relicts or Children 
were purſued as vitious Intromitters by Cre- 
ditors of the Deceaſed. But Super- intromiſſi- 
on with Goods not given up in the Inventory, 
after Citation at a Creditor s Inſtance, is rele- 
vant to make the Super - intromitter univerſally 
liable. A Stranger who vitiouſly intromits, 
is exempted from this paſſive Title, by a ſub- 
ſequent Confirmation before ( but not after) 
Action is moved againſt him by a Creditor of 
the Deceaſed. Vitious Intromiſſion is alſo 
purged, y the Intromitter's obtaining after- 
wards a Gift of the Defun&'s Eſcheat, or a 
Right from the Donatary before he is purſued 
as vitious Intromitter. -, 

5. Creditors only can purſue this paſlire 
Title. It there be ſeveral vitious Intromitters, 
each of them are liable in ſolidum. But the 
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Intromitter's Heirs or Executors cannot be 


purſued upon it, unleſs it was eſtabliſhed 3 
gainſt the vitious Intromitter himſelf, or, at 
leaſt, Litiſconteſtation made in à Proceſs x 
ainſt him compearing. In which Caſe his 
reſentatives may be ſued for Payment, or 
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Title proved againſt them, *. 
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The Ways of determining civil 
Controverſies in Point of Right, 
or Poſſeſſion „ about Eſtates. ? 


BOOK * 


D IVIL Conrarerbica are decided. 
85 either extrajudicially, without go- 


ing to Law, or in à judicial 
Way, by Action in a Court ot Ju- 
ſtice. 1 ſhall” firſt treat ot extra- 
judicial Ways of ending civil Differences, and 


thon ſet torth the judicial Remedy * Action. 
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Hob Controverſis ies are determined with 


| on Suit, or going 2 Law, * Soft 
ONTROVERSIES 1 
y determined, either by, Act of one 
8 of the Parties or * the AG 
of all Parties. 

2. By Act of one of the Rr ſometimes 
PN and ſometimes upon the Precept of a 
Judge. A Perſon-does himſelf f Juſtice, without 
Ofder of a Judge. 1. By exerging | his Right of 
Hypotheck, or Retention * e Gods 
till ſome what due to him, by the 8 
paid. 2. By poinding brevi (a). Perſons 
right chemſdives aba by order. of a Judge 
betore a Cauſe is tried at Law, in ſever] (al les 
mentioned in another Place (9. 

3. Debateable Rights, or Gat are 
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ſetrled, or prevented by mutu Tou of all . 
Manner, eithet by 


Parties in an amicable 
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5 RANSACTION is, an A- 

reement betwixt Two, or more 
perſons at Variance, ho adjuſt their Differ- 
ences, by yielding up Part of their Pretences 
on each Side, for preventing or ending a Law, 


by 


SU. TT mn | 5 

2. To found à Tranfa&ion,* 1. The Subject 
tranſacted muſt bea doubt ful Right or Suit. For 
when Perſons come to at ABrevidei, of 


clearing the Point hinc inde, without any Un 
certainty” about the legal Import thereof, that 


- 
$2 
— 


is, no Tranſaction, tho either Party abridge | 
their Claim, and the Trouble of a Proceſs be i 
f thereby evited · Nor is a Decreet in foro the 
by proper Subject of a TranfaRion, unleſs it be 


are liable to Wee upon the account of ld- 
all FF formality, or Nullity, or other ways, 2. 
by WU Something, muſt be abated by rhe Parties n 
both Sides. 4 eee e agg 
3. Tranſaction is of that Force, that it Gn- 
not be annullẽd upon any Prerence of Diner 
which one of the contracting Parties ſuffers 
thereby, or that he was drawn into it by frau 
„E dulent Motives, unleſs he was deceived in the _ * 
Subſtantials commun d upon. Nor is it to be 
looſed, becauſe of Error or Miſtake, not fab 
a 114 ſtantial, 
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ſtantial, but only circumſtantial, or upon the 
account of new Evidents or Writs diſcovered. 
But if a Tranſaction has been entred into upon 
forged Writings, which paſſed for true ones, it 
\ way: be annulled, when the Fargery is diſco» 
* 0 1 | 
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*: CUBMISSIO NI, a mutual Oblige- 


ment of Two or more Perſvns having 


a Difference with one another, to refer the 


ending thereof ta the Netermination of ſome 
certain Perſon or Perſons without publick Au- 
thority, and to ſtand ta ſuch Deciſion, under 
the Pain of a Penalty to be paid by the Contra- 
vener, to the other who is willing to obſerve 
It. 


eide betwixt the Parties, are called Arbiters or 
Avbitrators, According to the Humour of Far- 
ties, one, two or more are ſo authorized. Some- 
times an Overſman or Umpire, in caſe of their 
Variance, is named by the Submitters; and 
ſometimes the Arbirrators are expreſly im- 
powered to chuſe him. M 

3. A Submiſſion is, 1. Either general of all 
Demands whatſoever, or ſpecial of ſome certain 
Matters in Controverſy, 3. It is either verbal, 
or written. 


2. The Perſon or Perſons authorized to de- 
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4 In the Caſe of a verbal Submiſſion, it may 
be proved by either Party's Oath that he did 
ſubmit, and by the Oarhs of the Arbitrator or 
Arbitrators, t hat he or they did determine. 

5. A Submiſſion in Writ ſhould authorize 
the Arbitrators to do all Things neceſſary, as 
to appoint Time arid Place of Meeting, exa- 
nine Witneſſes, take Oaths of Parties, and de- 
cide in the Matters ſubmitted. It frequently 
expreſſes a Day bet wixt and which final Sen- 
tence is to be given, bears a Conſent to Re- 

iſtration, not only of the Submiſſion, but al- 
b of the Decreet to follow thereon: For o- 
ther wiſe ſummary Diligence by Horning can- 
not be raiſed on ſuch a Decreet, to force the 
Parties to give Obedience. The Parties muſt 
ſign the Submiſſion, and alſo do ordinarily ſub- 
ſcribe a Blank on the Back thereof, to be filled 
up by the Sentence of the Arbitrators: But 
their ſigning ſuch a Blank, is not neceſſary. 
The Arhitrators do alſo figa the Submiſſion 
with the Parties, in Token of their Acce | 
t..c ought not to ſubſcribe the Blank indorſed, 
till their Sentence be filled up therein. | 

6. A Submiſſion ine die, laſts only Year and 
Day, after the Date thereof. k 

7. Albeit it is free ro Arbitrators, to accept 
or refuſe a Submiſſion made them; yet after 
they have onde accepted, they may be forced 
to decide by Letters of Horning, iſſued forth 
by the Lords upon a Bill. Such Lerters are 


aſs 
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5 Pare Iv. ira 25 TD "Book IG, . 
alſo granted nat Wirneſſes refuſing vo 
tarily to appear before the Arbiters. ng, abs 
8. The Sentence of the Arbiters is called 
Deereet arbitral. Which may be either indor- 
ſed on t he Submiſſion in the. Blank ff ſigned by 
| the Parties, or be writ- in a Paper apart, | 
| muſt; be ſubſcribed by the Arbiters before 
Witneſſes, and the Writer and. Witneſſes mul 
I be named and deſigned. S i e arbitral 
| muſt be inthe. very Terms of . the, Submiſlicn, 
in reſpect of the Perſons and Things ſubmitted, 
and put a final; End to the,Controverly ; and 
muſt be pronounced before the Time expreſſed, 
or-iprefumed in the Submiſſion, be : expired, 
otherwiſe it is null, and redugible as ultra dimm 
comprorriſſi. But a Decreet - 4 Proceeding 
upon a { abſcribed. Submiſſion, pronounced i 
the Terms thereof in due Time, canngt be re- 
duced for any, Cauſe or Reaſon, whatſoever, 
except upon e Wee or Falſhood 
nr 25 Mme nne 
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i, ACTION is taken either for a Far 
culty, or an Exerciſe of that Faculty. 
1 the firſt Senſe it is defined, a Right of pro- 
cuting in a. Court of Juſtice, for what is one s 
Due. In the laſt, Senſe. it is, a Proſecution or 
egal Demand of one's Right, in order to a ju- 
licial Trial or Determination thereof. He 
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ſoever, ho brings the Action is called the Purſuer, 
{hood y * againſt whom it is brought called the 
eender. | 


| T7377 Fee hn 
2. Action proceeds on a Summons iſſued 
orth under the Signet. Which, Summons is 
ther common, or Privileged. A common Sum- 


" E101 


nons is, that; which is raiſed without a War- 
Int from the Lords. A privileged Summons 
that which requires a previous Bill to the 

ords to warrant the raiſing of it. 


3. A Summons is raiſed in the King's Name, 
lirected to Sheriffs in that Part, and Meſſen- 
ers, It ſets forth the Purſuer's Title, and 
ie Ground whereupon the Defenders are 4-4 
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able to pay or perform what is craved: ' That 
which is commanded to be done, ( called the 
Will of the Summons ) is to cite the Detender 
to compear before the Lords of Seſſion. The 
Defender in a common Summons, not inſtantly 
verified by Writ, mult, if within Sotland, be 
cited perſonally, or at his Dwelling-place, up- 
on Twenty one Days Warning, except the ln- 
habitants of Orkney, who are to be cited upon 
ap Bret (a), for the firſt Diet, and upon 
Six Days for the Second, except the Iuhabi- 
tants of Edinburgh, who may be cited upon 
Twenty four Hours, for the Second Diet (6), 
'Thoſe out of Scotland are to be cited at the 
Market=croſs of - Edinburgh, Pier and Shore of 
Leith, upon Sixty Days for the firſt Diet, and 
Fifreen for the Second, Which Citation to 
both Diets is allowed to be given at the ſame 
Time (c). But one Diet of Six Days fufficeth 
in Summonſes to be inſtantly verified by Writ: 
Privileged Summonſes contain alſo but one 
Diet. In ſome whereof Ciration mult be given 
to that Diet upon Twenty one Days, in 
others upon Fifteen, and in others upon Six 
(d). Such Citation js ordained to be given 
with Certification, that , an Infinuarion of 
what the Lords will do, if the Defender fail to 
appear. Which Certification is either general 
that the Lords wil! proceed to do Juſtice, EE 
ab we = | | i [+] 

(a) Act 43. Seſſ 1. Parl. am. VII. (4) AR of Seder. 3 
Add. of Sed- 21 148 — * w W 
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he did appear; or ſpecial, which varies ac- 
cording to the Nature of ſeveral Kinds of 
Summonſes. 'Tho ordinarily the Matter of 
Fact be ſet forth before the Will of a Summons; 
ſme Summonſes, as thoſe of Reduction, of 
Spulzie, of Ejection, of Declarator, of Nonentry, 
Oc. begin at the Will, and then proceed to 
the Purſuer s Intereſt, rent! 
4. A Summons muſt be executed or ſerv'd 
zyaiuſt the Defender, by a Meſſenger at Arms; 
who gives to him, if perſonally apprehended, 
or leaves for him, if abſent, at his Dwelli 
houſe with his Wife, Child; or Servant, if he 
t Entry, a ſhort Copy of the Summons ſub- 
krbed by the Meſſenger (a), or affixes it on 
the Gate after Six Knocks, if he get no Acceſs 
H. Which Copy is called a Citation. The At- 
teſtation given by the Sunimoner to his Em- 
ployer, of what he hath done in ſerving the 
Summons, is term'd his Execution. . Which muſt 
de ſubſcribed by the Meſſenger and Witnefles 
thereto (, and expreſs the Names and De- 
ſignations of Purſuet and Defender (d), other- 
wiſe tis null. | | 4443 Hs 72 OTA 
5. If a Summons be not executed within 
Year and Day after its Date, it preſcribes, 
and nothing can be done thereon. When du- 
rn and called in Judgment, the Pur- 
ver repetes his Libel, and the Defender makes 
his Anſwers, called Defences. Whereof ſome 
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are properly term d Objeftions, and ſome! Rag. we Ms 
tions: Tho commonly any Anſwer to the Li- poracio 
hel. is called an Exception ; And any Anſwer I gainſt 


to that Anſwer is termd 4 Reply, GC. ed of 
A Defence is either dilatory or peremptoxy Cauſe, 
A.dilatory Defence bars the Action for a Time, WM © he 
Dilarory Defences are divided into Declinz- WH 2:4 co 
tors and Dilators, ſpecially ſo balled. ide fat 
A Declinator is an Altedgance; that the taken a 
Judge is either incompetent to determine in er give 
ſuch, a Cauſe ; or ought not to do ity becauf ing a 
be is juſtly ſuſpected of Partiality. Ineompe : de folic 
dead of: a judge is founded 1. Upon the Mat- ** 
rs not being under his Cognizance, becauſe la 
of the Nature of the Action (a 2:/For tha ed, 1. 
the Defender dwells not within the Diſtrict of WI ceedingę 
ſuch a Judge, or is exempted from this! Juris WM *: Upo 
diction, by ſpecial Privilege. But this Ground WM © 1 
of, Declinator doth not ly againſt the Lords of the Cot 
Seſſion, who have Juriſdickion over all Ss ber tha 
laud. 2. A Judge is incompetent e A pe 
picion of his Partiality; ariſing 1. From his Re- for ever 
lation to either Party. The Lords of Seen mj Wl bdity, 
be declined in the Cauſes of their Father, ro- ens che 


ther, or Son (6); or of their Parker's: Brother, rity of 
or Son} in Law, or of their Unele or Nephew levant, 
(c). A Judge cannot be» declined; upon the . 

The 


account of Conſanguiuity or Affinity, who ne. 
Relation is the ſame" to. both Parties Not EXEpb 
can he be declined, becauſe af his Relwtioh 4 WY be 
252 | 1 | E qua 
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the Member of a Society, College or Cor- 
poration, in a Cauſe ar the Inftance of, or a- 
cainſt ſuch a Society. 2. A Judge is ſuſpect- 
ed of Partiality, when he is intereſted in the 
Cauſe, either directly, when in the Event there- 
of, he will loſe or gain; or indirectly, fi f.. 
veat con ſimilem cauſam, if he hath a Cauſe in 
the ſame Circumſtances depending, or hath 
taken a Bribe by Himſelf, his Wife, or Servants, 
or given partial Counſel in the Cauſe; or be- 
ing a Lord of Seſſion, hath ſuffered himſeltto 
be ſolicited in favour of either Party, without 
ſhewing the ſame to the Lords in Preſence (a). 

Dilators ſpecially ſo called, may be found- 
ed, t. Upon wrong Steps in the Form of pro- 
ceeding, or upon Informality in the Summons. 
2, Upon the Purſuer's not having perſonam ſtau- 
di in judicto, becauſe he is a Minor wanting 
the Concurrence of his Tutor or Curator; or 
for that he lies regiſtred” at the Horn. 

A peremptor Defence excludes the Action 
for ever. Such Defence, is made againſt the Va- 
lidity "of rhe Purſter's_ Title, or the Inſtructi- 
ons thereof ; or againſt the, Relevancy or Ve- 
rity of the Libel: A Libel is aid. ro be re- 


will in Ea w infer the Concluſion libelled. 
The Parfner, replies ro the Defences” and 
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Exceptions.” To” whom the Defender 37 875 
The Purfuer eee 
er quadrupliés, Or. 'So long as the one hath 
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any thing to advance for ſupporting his Li- 
bel, and the other his Defence, which is cal- 
led the pleading of a Cauſe. 6 aſs 
Seeing the une of Diſpute and Trial 
in Actions, are the Relevancy and Proof of 
what is alledged, or founded on by the Par- 
ties on both Sides; I ſhall firſt touch the re- 
Tevant Alledgances common to all or many 
Actions ( rhcſe peculiar to particular Actiom 
being conſidered in their proper Places ) and 
then treat of Proof; and laſtly of Sentence 
of the Judges. 


SECT. I. | 
Exceptions common to all, or many Ati. 


r. Exceptions common to all Actions are, 1. 
Exceptio rei judicatæ, that is, that the Contro- 
verſy is already decided by Decree of a compe- 
tent Judge,betwixt the ſame Parties, aſſoilzieing 
from the Concluſion libelled, upon the ſame 
media concludendi. 2. Exceptio litis conteſtate, in 
the ſame or any other Court. 3, Preſcription 
(a). 4: The Purfuer's acknowledging or ap- 
F the Defenders Right, either dire&- 
ly and expreſly by Conſent thereto, or Rati- 
- Grarion thereof; or indire&ly and tacitely, 
by Deeds of Homologation. 5. Exceptio fall, 
which is the laſt, after which no other Excepti” 
on lies. | e 3 

2. The common Exceptions in AQions up- 

(a) Vid- Part 3 B. I- Chap f. 
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on perſonal Rights, are 1. Pactum de non petenda 
fmpliciter, or a Promiſe never to inſiſt for Pay- 
ment. 2. Payment or Performance made to 
him who had Right- to diſcharge, or bona fide 
to him, whom the Defender had Reaſon td 
think to be the Creditor, tho' he was diveſted 
in favour of another, which the Defender did 
not know (a)- 3. Exceptio doli mali. 4. Ex= 
ception of Error in the Subſtantials of a Bat- 
gain. 5. A Diſcharge of the Debt purſued fof{ 
6. Confuſion. 7. Compenſation; | 


SECT: It: 
Of Prodf, or legal Evidence, 


PROOF in general is an Act Which 
perſwades the Mind, and creates à Belief in the 
judge, that ſuch a Fact is true or falſe; Fact 
is the only ſubject Matter of Proof; fof th& 
Law is not to be proved, but only to be alledg⸗ 
ed, Proof is either particulat and ordinary 
or general and extraordinary | | 

Ordinary Proof: 
. THE ordinary Means of. Proof, viii 
us, are Writ, Witneſſes, Oath of Partys äh 
Confeſſion, called inartiſeial Proofs Whieh oy 


lometimes joyntly; pd ſdineriine$ len 
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made uſe of, for proving one Point; Some 
Points can be proved only ſcripto or juramento, 
by Writ or Oath of Party ; others are allowed 
to be proved prout de jure, as accords of the 
Law, that is, by all the Means that Law al- 
lows, viz. Writ, Witneſſes, or Oath of Party, 
as the Purſuer ſhall be ſerved. | | 
2. Proof by Writ, is either by publick, or 

private Writ. 

3. Publick Writs are thoſe under the Hands 
of Perſons in ſome Office of publick T'ruſt, as 
Acts and Deeds under the Hands of Clerks, 
which prove what was done by the Judge, or 
alledged by the Party, but not that the Alle- 
gations were true, except in ſo far as they 
mention the' Inſtructions ; Inſtruments of No- 
taries, Which are the only Proof of the Perfor- 
mance of ſome Solemnities of Law; and a 
Meſſenger's Execution in civil Matters, which 
is always believed till it is improved as falſe. 
4. Private Writs are thoſe under the Hands 
of private Men, whether holograph, or only 
ſubſcribed by them. But unſubſcribed Writs 
are reckoned only as incomplete Deeds departed 
from by the Party ; except Account-books, 
which prove againſt the Owner, if they con- 
tain a long Tra& of his Affairs. 

5. The common Objections ariſing from the 
Infpe&ion thereof, are 1. That the Body of 
the Writ, and Subſcription of the "Party and 
Wirneſſes, appear to be one and the ſame 


Hand of Writ. 2. That it wants ſome of the 
8 * 
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Eſlentials of ſuch a Writ (a). 3. That it is 
vitiated in ſulſtantialilus, by Deletion, ſcoring, 
razing, Cancelling or Super- induction. 4 
That it is falſe and forged. | | 
6. A Witneſs is a Perſon called in to a Court 
of Juſtice to declare upon Oath, to the Judge, 
what he knows of the Fact under Examination. 
His Declaration is called his Teſtimony, to 
diſtinguiſh from extrajudicial Oaths, which, 
tho written, are reckoned only as Teſtificates, 
and ſerve to inſtruct Matters of ſmall Couſe- 
quence, as for procuring an Advocation, or 
Commiſſion to depone in the- Country, or to 
adminiculate and ſupport ether Evidence in 
Matters of Antiquity. Our Law doth not re- 
gard Proof by Witneſſes in Caſes where Writ uſ- 
eth to be adhibited; as the borrowing of Money, 
or in a Bargain agreed to be reduced in Writ, 
or where Writ is an eſſential Solemnity. Nor 
doth ir allow Promiſes, tho' of ſmall Value, 
to be proved by Witneſſes; nor Legacies ex- 
ceeding 100 L. ro depend upon their Teſtimo- 
monies. - Sometimes Four, ſometimes Three, 
and in all Caſes TWo Witneſſes, at leaſt, are re- 
quired to make Faith in Scotland. An affirma- 
tire Witneſs proves more ſtrongly, than a nega- 
tive Witneſs.. Inſtrumentary Witneſſes are 
more pregnant than common Witneſſes, and 
= Weight is laid upon the cauſa ſcieutiæ, the 
eaſon is a Witneſs's Knowledge. | 

7. Oath of Party is diſtinguiſhed, 1. Into 
an Oath of Verity, and an Oath of Credulity. 
K k 2 8. An 


(s) Vid Part 2. B. 3+ Che f Tit. 6. N. 6. & ſeqq. 
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8. An Oath of Verity is that which poſi- 
tively affirms what is ſworn to be true. An 
Oath of Verity is either neceſſary and ſupple- 
tory, or voluntary and deciſive. A necellaty 
Oath of Verity is, that which is given by the 
Judge to either Party, upon half Proof already 
made, even in favour ot himſelf, to ſupply 
the ſame, A voluntary Oath is given by the 
one Party to the other, when the former, being 
unable to prove his Charge or Exception, offers 
to ſtand or fall by the Oath of his Adverſary. 
But ſometimes the Adverſary refers the Mat- 
ter back to the others Oath. In which Caſe 
the Judge determines, which of the Two 
ſhould depone, and generally puts the Oath to 
him, who probably had moſt Occaſion to be 
clear in the Matter. An Oath of Verity is, 
2. Either ſimple, or qualified. A qualified 
Oath is that, which acknowledges what is re- 
ferred thereto, but contains Circumſtances and 
Conditions, or other Qualities adje&ed to the 
Matter of Fact offered to be proved by Oath. 
Some of theſe Qualities are intrinſick, i. e. ne- 

ceſſarily implied in the Bargain, or a Part of it. 
Other 2 are extringch, having no ne- 
ceſſary Connection with the Bargain, but ex- 
' traneous thereto. The Oath is ſuſtained to 
prove an intrinſick Quality: But an extrin- 


ſick Quality reſolves into a Defence, which 
muſt be other ways inſtructed by the Deponent- 
An Oath of Verity cannot be required upon 4 
Fact, which, if proved, would infer a Crime, 
ot 


— 
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or Infamy againſt the Deponent, except in the 
Caſe of Uſury. A Sentence proceeding upon an 
Oath of Verity cannot be reverſed, - even 
when the Swearer is, in a criminal Action, 
found to have perjured himſelf, tho the Swear- 
er may be puniſhed. 
9. An Oath of Credulity is, when the 
Swearer doth not aſſert the Verity of the Mat- 
ter of Fact, but only the Verity of his Belief 
that the ſame is true- Which Oath, tho' 
it may ſo far terminate the Plea, as to bar him 
who hath ſworn to inſiſt contrary to his Belief 
and Perſwaſion, doth not hinder the other 
Party to uſe afterwards, the other habile Proof 
by Writ or Witneſſes, for inſtructing his Al- 
ledgance. Under Oaths of Credulity I compre- 
hend, 1. An Oath given to the Left of ones 
Memory, or to the bet of his Knowledge. 2. 
Oaths in litem allowed to Purſuers in ſome A- 
ctions for eſtimating their Damages. 3. Oath 
of Expences or Coſts, whereby the Party, who 
gains a Cauſe, is allowed to ſwear upon the 
Charges neceſlarily expended by him in the 
Proſecution of his Suit. 4. Oaths of Calumny, 
which may be propoſed in theſe Terms, whe- 
ther or not the Deponent believes, that there 
is more Probability for the Truth of the Point 
alledged, than againſt the ſame (a). A Party's 
Oath of Calumny cannot be required upon his 
own recent Facts, but only upon his ancient 
Facts, where the Actor might have for- 

| r got 

(a) Act 128. Parl. 9. James I, 
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got (a). Peers are not bound to ſwear 4+ 
calunnia, but only to anſwer upon their Ho- 
Nour, ' b 

10. An Oath of Party, 2. Is either real or 
preſumptive. A real Oath is a Party's actual 
or real Affirmation, or Denial of ſomething, 
calling God to witneſs the Truth thereof. A 
preſumptive Oath is, when a Perſon cited 
perſonally, refuſing todepone upon what isrefer- 
red to his Oath, is held as conteſt upon the Ve- 
rity thereof. In which Caſe, Law preſumes he 
will not depone, becauſe he is conſcious of the 
Truth thereof. | 

11. Confeſſion is either judicial, or extra- 
judicial. Judicial Confeſſion, or that made in 
Judgment, accepted by any having Intereſt, 
makes ſufficient Faith againſt the Confeſſor in 
all Things. Such Confeſſion before the Lords 
of Seſſion, needs not to be ſubſcribed : But 
if made before an inferior Court, muſt be ſign- 
ed by the Party, or, if he cannot write, by 
the Judge. This Conteſſion is, either expreſs, 
or tacite. Tacite Confeſſion is, when a Patty, 
refuſing to confefs or deny, is held as confe 
(). Extrajudicial Confeſſion, made indultri- 
ouſly to diſcover the Verity of what is confeſ- 
ſed, is ſuſtained in civil, tho' not in criminal 
Courts, if proved by Writ, or Oath of Party. 
But ſuch Confeſſion emitted upon ſome other 
Deſign, than to prove the Truth of what is 

7 acknow- 


(a) Act of Sedere 13 Januarys 1692+ (3) Act of Seder 
1 February, 1715. | | 
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ack,owledged, is commonly held not pro- 


Extraordinary Proof. 
EXTRAORDINARY Proofs are 


theſe following. 
1. Where the Truth of one Point of Fact 
is inferred from another, called artificial Proof. 
2. Proof by Notoriety of the Fa&, when the 
Judge knows that ſuch a Thing is publickly 
known,or acknowledged tobe true by the whole 
Vicinity, tho” not by all the Nation; or ſees 
and hears it done preſently. before him in Judg- 
ment. For tho a. Judge ought not to determine 
upon his own bee Knowledge, his Know- 
ledge of the Notoriety ſufficeth. * 
3. Preſumptions are conjectural Evidence up- 
on a doubttul Matter, from probable Argu- 
ments. A Preſumprion is either of Man, i. e. 
the Judge, or of Law. A Preſumption of 
Man ariſeth wholly from the Diſcrerion and 
Penetration of the Judge, who draws it from 
probable Circumſtances of the Fact, without 
any expreſs Law to direct him. Preſumpti- 
ons of Law are either juris, of Law fimply, 
or juris & de jure, of and by Law. A Pre- 
ſumption of Law is, what the Law or Cuſtom 
holds to be true, till the contrary. appear by 
poſitive Proof. Such are the Preſumption of 
Property in Moveables from Poſſeſſion; that 
a Debtor doth not gift, Oc. . 
k 4 7 
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pf and by Law is, what Law vehemently pre” 
ſumes done or not done, and founds it ſelf 
upon, as a Rule of Truth. Such are the Pre- 
ſumptions that a Gift of Eſcheat is ſimulate, 
becauſe the Rebel's Wife, Bairns or Friends, 
are ſuffered to poſſeſs the Eſcheat Goods to 
his behoof ; that a Perſon held as conteſt for 
not deponing upon a Point referred to his 
Oath, declined to do it, becauſe he could not 
deny the ſame, G 

A Preſumption differs from a Fiction, in 
{a far as thoſe Things are preſumed, which are 
thought to be true. Whereas a Fiction is a 
Suppolition of Law, that ſomething really is, 
Which certainly is not; as when an Heir is 
ſeigned to be the ſame Perſon with his deceaſ 
Predeceſlor, c. 


SECT. III. 
Of Sentences. 


1. A Sentence is the Determination of a 
Controverſy between Litigants. And it is ei- 
ther interlocutory, or definitive, _ 

2. An interlocutory Sentence is, properly 
where the Judge decides ſome incident Queſti- 
en ariſing upon the principal Cauſe : Of which 
Nature are Acts of Proceſs . 

3. A Sentence definitive is, that whereby the 

rincipal Cauſe it ſelf is determined as to that 
Inſtance or Action, or as to the of 

4 Suit, 
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Suit, called a Decreet or Decerniture. Such a, 
Sentence is either condemnatory, when the De- 
fender is condemned, or abſolvitory, when he 
is aſſoilzied or acquitted wholly, or in Part, 
ſimply or with a Quality. A Decreet, at pro- 
nouncing Whereof either Party is abſent, is cal- 
led a Decreet in abſence ; and' one pronounced 
where both Parties compear, is term'd a Decreet 
in foro, eg 

4. When any Sentence, whether interlocuto- 
ry or definitive, is pronounced, the Clerk puts 
the ſame in his Minute-book, and alſo cauſes 
enter it in the general Minute-book- The Sen- 
tence may, Twenty four Hours being elapſed 
after it is read publickly in that general Mi- 
nute-book, be extracted, it no Stop be put 
thereto, and no Scroll or Copy thereof be de- 
manded by the other Party. But if he demand 
from the Extracter a Scroll of the Decreet, and 
give him Money for writing the Scroll, the De- 
creet cannot be given out till Twenty four 
Hours after Delivery of the Scroll. During 
which Time he may apply to get any Thing 
amiſs in the Scroll rectified; and if the De- 
creet be un w arrantably extracted, may, upon 
a ſummary Complaint to the Lords, get it re- 
called and returned to the Clerk's Hands. 

5. A Decreet orderly extracted, if it be for 
Payment of Money, or Performance of any 
Deed, contains a Warrant for Letters of Hor- 
ning, and other legal Diligence to be raiſed. 
A Decreet in foro in the Seſſion, being once 

1 fairly 
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fairly extracted, becomes res judicata, not to 
be overturned upon Iniquitiy, or upon Grounds 
proponed and repelled, or competent to haye 
been proponed, and omitted in the Plea. 


TT. i 
Of the ſevera! Kinds of Action. 


CTIONS are ſeveral ways divided, 

and ſubdivided. They are diſtinguiſhed 

into civil and criminal Actions. Civil Actions 

are thoſe, whereby Men purſue their civil 

Rights. Criminal Actions are thoſe, by which 

Offenders are brought to publick Puniſhmenr, 

which are to be treated in the Second Volume 

of rhis Inſtitute : My Deſign here being con- 
fined to civil Actions before the Seſſion. 

Civil Actions are brought before the Court 
of Seſſion, either in the firſt or ſecond Inſtance. 
Actions in the Second Inſtance are Advocations 
of Cauſes from inferior Courts, Suſpenſions, 
and Reductions of Decreets (a). 

Actions in the firſt Inſtance are either ordi- 
nary, or extraordinary. Ordinary Actions are 
thoſe which are entred in the long Rolls, and 
come in to be called according to the Courſe 
thereof. Extraordinary Actions are -thoſe 
which proceed ſummarly, without going to the 
long Roll: Such as Actions of Sale of bank- 

rupt 
(a) Vid: infr. B. 2. Chap. 2. Tit. 2, SeR- 2, 3 and 4. 
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rupt Eſtates (a), Actions at the King's In- 


ſtance, Cc. 
Ordinary Actions in the firſt Inſtance are 
either principal, or acceſſory. | 


T-1'F, HE 
Of principal ordinary Aftions in the firſt Inſtance: 


RINCIPAL Actions are indepen- 
dent Actions, purſued without Regard 
to others. 

Such principal Actions may be conſidered, 
1: Either as perſonal, or real, or declaratory. 
Perſonal Actions are thoſe, which are raiſed 
upon a perſonal Obligation, and competent 
only againſt the Granter, and his Heirs or Exe- 
cutors. Real Actions are ſuch as ſpring from 
heritable Rights of Lands or Tithes, or where- 
by ſuch Rights are ſought to be affected, and 
ly againſt all ſingular Succeſſors. 

Principal ordinary Actions may be diſtin- 
guiſhed, 2. Into declaratory, reſciſſory, peti- 
tory, and poſſeſſory Actions. 


LECT, L 
Of declaratory Actions. 


DECLARATORY Adions, ordi- 
narily term'd Declarators, are thoſe 1 
| | with- 


(=) Vid. Sup. Part 3. B. 1. Chap» 2. Tit. 6. Sect. 4. 
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( without any perſonal Concluſion againſt the 
Defenders) the Purſuers Rights are only de- 
clared; upon which Declarators they may raiſe 
petitory Actions. | 

A. Declarator may be raiſed upon any Point 
of Right or Poſleſſion. In which the Purſuer 
does call any Perſon he thinks may probably 
quarrel his Right; and may cite apparent 
Heirs, without charging them to enter Heirs, 
to hear and ſee it found and declared, that he 
hath ſuch a Right. 

The common declaratory A&ions being 
handled in their proper Places, I ſhall here 
only name them, which are theſe following. 

1. Declarators of Property which are, 1. De- 
clarators of irredeemable Property, under 
which I comprehend Declarators of Expiration 
of the Legal, Reverſions of Appriſings, or Adju- 
dications. But in place of other Declarators of 
irredeemable Property, Redu&ions and Impro- 
bations, as more effectual Actions are common- 
ly raiſed. 2. Declarators of redeemable Pro- 
perty, which are, 1. A Declarator of Redemp- 
tion of a Wadſet, or of an Appriſing, or of an 
Infeftment of Annualrent. 2. A Declarator of 
Truſt. 333 

2. Declarators of Superiority, as 1. A De- 
clarator of the Superior s Tinſel of Superiority, 
by failing*to enter his Vaſſal. 2. A Declarz- 
tor of Nonentry. 3. A Declarator of liferent 
Eſcheat. 4. A Declarator of the Avail of Mar- 
Kage, 5. A Declarator of Recognition. De 
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3: Declarators of Things caduciary, ſuch as 

Declarators of ſingle Eſcheat, of ultimus heres, 
and of Baſtardy. 
4. Declarators of Services, and of Exempti- 
on from Services, ſuch as thoſe come in place 
of the Actions confeſſoria & negatoria in the civil 
Law, and Declarators of Aſtriction, or of Ex- 
emption from Thirlage. ES nk 

5. Declarators of Clauſes irritant in 
Rights: Which Irritances may be alſo pur- 
ſued in Reductions containing declaratory Con- 
cluſions. 

6. Some Actions are called general Decla- 
rators, others ſpecial Declarators, v. g. When 
a Perſon is found to have been lawtully de- 
nounced to the Horn, and his eſcheatable 
Goods declared to belong to the Donatary by 
Decreet of the Lords, this is called a general 
Declarator of Eſcheat. Afterwards the Do- 
natary may purſue for Exhibition and De- 
livery of theſe Goods, or Payment of Sums 
owing to the Rebel, which is term'd a ſpe- 
cial arator of Eſcheat, tho' very impro- 
perly, ſeeing it is ſimply a petitory Action. 
The like may be obſerved of general and 
ſpecial Declarators of Nonentry. Sometimes 
both ſuch Actions of general and ſpecial De- 
clarator are, for the more Expedition and 
Diſpatch, rais'd in one Summons. Again, there 
are Actions which, tho they don't bear the 
Name of Declarators, are yet of a declara- 
tory Nature: As Actions to inſiſt, with oe 
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tification not to be heard hereafter; Actions of 
double or multiple poinding; and Actions cog- 
nitionis cauſa, againſt apparent Heirs. 


SECT. Il. 
Q reſciſſory Actions. 


RES CISS OR Actions ( which we 
call Reductions) are thoſe whereby Perſons, 
aggrieved by ſome Acts or Deeds, to which 
they were Parties, crave Reſciſſion of ſuch 
Deeds, or Reſtitution of Things to their firſt 
Eſtate, for a juſt Caule, that they may be in 


the ſame Condition they were in before ſuch 
Acts or Deeds. The particular Grounds of 
Reſciſſion, or Reaſons of Reduction, are multi- 
farious, but the moſt ordinary are Reduction ex 
capite inhibitionis, ex capite interdiftionis, ex capite 
lefti, ex capite metus, ex capite doli ; upon the 
Act 1621. anent Bankrupts, and Action of Er- 
ror; all which are explained in their proper 
Places. I proceed therefore to ſet forth the 
Nature, Steps, and Formalities of an Action 


of Reduction. 


Reduction is purſued, either in the firſt In- 
ſtance, when Bonds, Contracts, Diſpoſiti- 
ons, or other extrajudicial Deeds are ſought to 
be reduced; or in the Second Inſtance, for re- 
ducing and annulling Decreets, or other judi- 
cial Deeds. I propound here to treat of Redu- 
Eton in the firſt Inſtance, and afterwards N 
: take 
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take Notice of the Specialities of Reduction in 
the Second Inſtance. 

Sometimes a {imple Reduction only is raiſed, 
ſometimes a Reduction and Improbatlon, and 
ſumetimes a Declarator is annex d to either. 


A ſimple ReduGion. 


1. A ſingle Reduction contains, r. An Or- 
der to cite the Perſons concerned in the Writs 
to be reduced, to compear at the Inſtance of 
the Purſuer, as having Right ſo and ſo, and 
bring with them ſuch Writs to be reduced 
for ſuch and ſuch Reaſons, with Certificati- 
on, that it the Writs called for be not pro- 
duced, they ſhall be held as null, till rhey be 
produced. 

2. The Purſuer may call for any particu- 
lar Rights granted by him, or his Predeceſ- 
ſors or Authors, to the Defender, or to his 
Predeceflors or Authors. At the calling of the 
Cauſe, the Purſuer craves, that the Defend- 
er may take a Term to produce the Writs 
called tor. It is a relevant Defence, that ſuch 
Writs are in publica cuſtodia, that is, in the Re- 
giſters of the Seſſion or Chancery, and the De- 
fender condeſcends on the Dates of the Regi- 
tration. But ſuch a Condeſcendence upon 
Writs recorded in inferior Court Books, will 
not relieve the Defender of the Neceſſity of 
producing the Extradts. There is only one Term 


al. 
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allowed for producing; for which an Act, cal- 
led an At jor Produttion, is extracted. 

3. At calling of which A& after elapſing of 
the Term, if none of the Writs called for, ot 
only ſome of them be produc'd, Certificati- 
on is granted contra non producta. But Certi- 
fication can be granted only againſt Writs, 
of which there is a relevant Reaſon of Reducti- 
on libelled. Therefore general Reaſons a- 
gainſt all the Writs called for, as their being 
vitiated in ſubſtantialibus, wanting Writer and 
Witneſſes, Cc. are at firſt libelled, and after the 
Production is ſatisfied, the Purſuer is allowed 
ro add ſpecial Reaſons againſt the Writs pro- 
duced. | M7 
4. It is a relevant Defence againſt Certif- 
cation contra non producta, that the Defender 
hath produced Rights ſufficient - to exclude 
the Purſuer's Title. And if, after heating of 
Parties, it. be found, that the Defender hath 
not produced ſufficiently, he may make a farther 
Production, and diſpute upon it. But he will 
not be heard thereafter, to diſpute upon an 
farther Production, till the Production be clot- 
ed, either by the Purſuer's holding it fatis 
fied, or by a Decreet of Certification contra 
uon producta. $412 Bhs. #256; INE 

5. When that is done; the Ordinary before 
whom the Act is called, makes great auiſaudum 
with the Reaſons of Reduction, according to 
$11 Dare whereof, the Cauſe is put in the in- 
:-r-0uſe Roll of ordinary Actions, to be of, 


$4 
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cuſs d in Preſence : Unleſs the Lords, upon 
a Bill, remit to the Ordinary in the outer 
Houſe, to diſcuſs the Reaſons extra, which is 
commonly done, 


Reduction and Improbation. 


t. A Reduction of land Rights is ſeldom 
niſed, without an Improbation joyn'd with it. 

2. A Summons of Reduction and Impro- 
bation is, expede upon a Bill, having the King's 
Advocate's Concurrence. 5 

The Purſuer in this Proceſs may call, not 
only for particular Rights, but for all Writs 
in general granted by him, or his Predeceſ- 
ſors or Authors, to the Defender, or his Pre- 
deceſſors or Authors. Two Terms are al- 
lowed to the Defender for producing: And 
Acts of Production may be extracted for ei- 
ther of theſe Terms. 

3. The Act for the ſecond Term is to be 
call d judicially among other Acts, in order 
to intimate to the Defenders Procurators, 
to ſatisfie the Deſire thereof, betwixt and a 
certain Day to be appointed by the Ordi® 
nary, not exceeding ten Days, which Intima- 
tion is marked on the Act, and ſubſcrib'd by 
the Ordinary (a). An Extract Out of the Books 
of Seſſion or Chancery, will ſatisfie the Pro- 
duction, but an Extract out of the Regiſter 


L1 if 
(0) AR of Seder; 1 January, 1709; | 
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of any inferior Court will not, without pro- 


* 


duc ing the Principal. | 

4. The Certification in an Improbation is, 
that the Writs call'd for, ſhall not only be 
declared null, but alſo be held and reputed 
falſe and forg d, and make no Faith in or out 
of Judgment, Nor is it neceſſary to libel a- 
ny ot er general Reaſon before Production. 
A Decreet of Certification, tho in Abſence, 
once fairly extracted, if not recently quarrel- 
led, will hardly be reduced. But then it is 
of Force only to ſecure the Rights and Titles, 
the Proceſs was founded on : For the Writs, 
againſt which it is granted, may be ſtill made 
Uſe of againſt any other Party than the Ob- 
tainer of the Certification, or againſt other 
Rights belonging to the Obtainer. 

5. If the Writs call'd for be produc d, and 
the Purſuer incline to improve them, he mult 
previouſly conſign 40 L. as a Penalty, in caſe 
he ſuccumb. And the Defender muſt ſubſcribe, 
that he abides by the Verity of them, upon 
Pain of Falſhood, otherwiſe they will be held 
as forgd, from a Preſumption that he dares 
not own them as true Deeds. 

6. There are two Ways of improving a 
Writ, viz. the direct and indirect Manner. 
The direct Manner of Improbation is, by the 
Teſtimony of the Writer and inſtrumentary 
Witneſſes. The indirect Manner is, by ſtrong 
Preſumptions and Conjectures ariſing a com- 
paratione literarum ; or from the Ci rempliances 
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of the pretended Subſcriber or Witneſſes, as 
that they could not write their own Names 


or were alibi at the Date of the quarreiled 


Writ. Which indirect Manner of Improbati- 


on is not allowed, unleſs the direct Manner 


hath failed, by the Death of the Writer and 


inſtrumentary Witneſſes. In ſuch a Cafe, the 
Purſuer gives in his Articles of Improbation, 
which the Defender is allowed to ſee and an- 
ſwer, and to found upon his Articles of Ap= 
probation, and both Parties allowed to prove 
their reſpective Articles. Any Evidence may 
be received at any Time before the extract⸗ 
ing of the Decreet : Becauſe, nunguam conclu< 
ditur in falſo. 


Of petitory Actions. 
PETITORY Actions are thoſe, wheres 


in the Purſuer claims ſomething as due or 
belonging to him, by the Defender. Such are; 
1. Actions founded upon perſonal Obligations; 
ariſing from Contracts, quaſi Contracts and 
Treſpaſſes, of which I have ſpoken in their 
proper Places. 2. Thoſe founded on Rights 
of Property, Superiority, Annualrent, of 
Liferent in Lands by Infeftment, or the 
legal Equivalent, as a Charge againſt the Su- 
perior upon an Adjudication, Terce; Courteſies 
Oc. In which Actions, any Perſon wa” 


. 
— 


LI 2 
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ing for his Intereſt, and producing an Infeft- 
ment or equivalent Right, will be admitted: 
Such petitory Actions are, 1. Action of Mails 
and Duties: In which the Purſuer muſt cite 
not only Tenants and natural Poſſeſſors, but 
alſo Heritors, Liferenters or others in the ci- 
vil Poſſeſſion, by uplifting Mails and Duties. 
The proper Defence here is, that the Defend- 
er hath a better Right, or that he hath the 
Benefit of a poſſeſſory Judgment, by ſeven 
Years Poſſeſſion, upon a Title by Infeftment, 
or other Right requiring no Infeftment, 'as 
Tacks, Oc. 2. Action of poinding the Ground. 
3. Action at the Inſtance of a Titular of 
Tithes, for bygone Tithe-duties. 4. Action of 
Aliment, at the Inſtance of an apparent Heir 
of ſimple Ward-lands, againſt the Superior &&. 


8 ECT. IV. 


Of poſſeſſory Actions. 


PO SSESSO R Actions are thoſe,where- 
in an abſolute Right is not inſiſted on, but 
Poſſeſſion only claim d to be attained, retain- 
ed, or recovered, till the Point of Right be 
determined in a Reduction or Declarator. Some 
poſſeſſory Actions require a ſpecial Title in 
Writ to be libelled and inſtructed, as Action 
of Removing (a), Action of Moleſtation (3), 

| Acti- 

a) Vid. Part 2, B. 2. it. 4. Sect. 6. N. &. 
0 Pil. B. 3 El "Tic *” N 1. e 
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Action of Mails and Duties founded on a Seiſin 
againſt Tenants, or on {even Years peaceable 
Poſſeſſion , by virtue of Infeftment, veſted in 
the Purſuer, or his Predeceſſors or Authors 
immediately before, ar leaſt within Seven of the 
Years whereof Mails and Duties are claim d, 
which is call'd the Benefit of a poſſeſſory Judg- 
ment. Other poſſeſſory Actions require no 
Title, but only Poſſeſſion to be libelled. And 
ſuch relate either to Moveables, as Actions 
of Spuilzie, Actions of wrongous Intromiſſion; 
or to Lands, as Actions of Ejection, Actions 
of Intruſion, and of ſucceeding in the vice: 
0 all which I have ſpoken in their proper 
aces. | 


TT: Iv. 
Of acceſſory Actions. 
CCESSORY Actions are thoſe, 


which are ſubſervient to, and pave the 
Way for commencing other Actions, Such 
are Action of Tranſumpt, Action for proving 
the Tenor, Action of Exhibition, Action of 
Transference, and Action of Wakening. 


LI z SECT, 
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SECT. I. 
Of Actions of Tranſumpt. 
ACTION of Tranſumpr is that, where- 


in the Purfuer ſeeks to ger an authorized au- 
thentick Tranſcript or Copy of Writs, which 


are the common Evidents of Lands or Rights 


perſonal or real, wherein he and others have 
Intereſt. In this Action, not only the Havers 
of the Writs craved to be tranſumed, muſt be 
cited ſpecially, but alſo the Granter of the 
Writs, or his Repreſentatives, muſt be cited 
at the head Burgh of the Juriſdiction, Where 
they reſide. A Decreet of Tranſumpt, when 
duly obtained, hath all the Effect of a regiſtred 
Writ, ſave that it doth not fatisfy Production 
in a Reduction and Improbation, as an Extract 
gut of the Books of Seſſion or Chancery doth, 


Ser un. 
Of Action: for proving the Tenor. 


1: ACTION of proving the Tenor is, 
that whereby the Purſuer ſeeks the Tenor and 
Contents of a Writ loſt to him, to be made 
up and proved, 

2. At the firſt Calling of this Action, before 
the Ordinary in the outer Houſe, if the Pur- 
fucr hath produced all the Adminicles, he 1 

7 tends 
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tends to make Uſe of, the Ordinary, at his 
Deſire, makes Aviſandum therewith to the 
Lords. And, upon a Petition repreſenting that 
the Adminicles are clear, it will be remitted 
to the Ordinary on concluded Cauſes, to mark 
them clear, if he finds them to be ſo, in or- 
der to ſummary adviſing. 

3. The Tenor of a Writ may be proved, 1. 
By Oath of the Granter. 2. By Witneſſes who 
knew by what Accident it was loſt, and can 
depone that they ſaw that it was fairly ſub- 
ſcribed, noways vitiated, and remember that 
the principal Articles therein were to the ſame 
Purpoſe, as the Tenor libelled, tho they be 
not poſitive as to the preciſe Words. 3. By 
Adminicles in Writ, that is, Writs ſubſcribed 1 
by the Granter, or his Heirs or Aſſigns, either 1 
relating the Writ loſt, or preſuppoſiug it. 

4. In all Actions of proving the Tenor, 
caſus amiſſionis muſt be libelled. If a ſpecial 
caſus amiſſionis be proved, there is no Neceſſity 
of Adminicles in Writ : But where that is not 
done, the Tenor cannot be proved without ſuch 
Adminicles. Where there are written Admi- 
nicles, it ſufficeth to libel, that the Writ is 
loſt without proving the Way it came to be 
loſt, In proving the Tencr of Writs, which 
cannot be extinguiſhed by the Granter s ſimple 
retiring of them, as Diſpoſitions of Lands or 
heritable Bonds, whereupon Infeftment fol- 
lowed ; the Purſuer needs only to libel in ge- 
neral, that they were 1. without being tied 

4 , to 
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to inſtruct the ſpecial Way or Manner how the 
were loſt, But the Tenor of Writs, which 
may be extinguiſhed by ſimple retiring, as per- 
ſonal unregiſtred Bonds, can only be made up 
by Oath of the Debtor, or by clearly proving 
ſpecially, how they were loſt. 

5. The Tenor of Letters of Horning, and 
Executions thereof, not extant, and judicially 
produced, are not admitted to be proved by 
Witneſſes (a). But Purſuits for making up the 
Tenor of Decreets are ſuſtained. A Decreet 
proving the Tenor of a Writ, bears, that it 
ſhall be of as great Force and Effect in all 
Caſes, as the principal Writ itſelf, were it ex- 
rant; and therefore will ſatisfy the Prod uction 
in an Improbation, , 


. 
Of Exhibitions, 


" EXHIBITIONS are either principal, 
petitory, or poſſe ſſory Actions, concluding to 
exhibit and deliver the Writ or Thing required, 
which are treated of in another Place (6): Or 
are acceſſory Actions, concluding only to ex- 
hibit ſome Writ or Thing for a particular End, 
ſuch as Exhibition ad deliberandum, competent 


to apparent Heirs (c); and Exhibition for 


P roof, 


(a) Act 94. Parl. 6. Jam. VI. (3) Vid. Part 2. B-. Zo Chap: 
80 2 5 9+ N. 4. (e) Vid, Part 3+ B. 2. Chap. 4 Tiu 3. 
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Proof, competent incidenter in a Cauſe, to an 

of the Parties who wants to have ſome Point 
cleared by another Man's Writ, in place where- 
of incident Diligence by Horning and Caption 
are now allowed as a more expedite Reme- 


dy (a). 
s ECT. N. 
Act ions of Transſerence, 


ACTIONS of Transference are either 
a&ive, or paſſive. Action of Transference active 
is, when the Purſuer craves, that a Suit com- 
menced by his Predeceſſor, who died pendente 
lite, may be transferred active in his Perſon, 
and go on in his Name. But now ſuch trans- 
ferring active is not required. For an Heir, or 
Executor, or Aſſigny, producing their Titles, 
as a Service, Confirmation, or ſpecial Aſſig na- 
tion, tho” not intimated, may inſiſt and carry 
on any Cauſe depending at his Predeceſſor or 
Author's Inſtance (5b). 

Action of Transference paſſive is, when the 
Purſuer of an Action, upon the Defender's dy- 
ing during the Dependence, craves, that it 
may be transferred paſſive 1 7 his Repre- 
ſentative, and go on in the ſame Manner, as 
it would have done againſt the Party deceaſt. 
This Action will be ſuſtained againſt an appa- 


rent 


(a) Vid. infr. B. . Chap. 24 Tit. 2+ Se 1. N. 14, 20, 
at, 27. (&) Act 15, Selle 4, Park Will and Mary. 


170 Part V. Inflitutes of the Book 1, 


rent Heir; and when the Day of Compearance 
therein is elapſed, the principal Cauſe may be 
called, as it ſtood in the Roll. 


SECT. V. 
Of Actions of Wakening, 


ACTION of Wakening is, that where- 
by a Proceſs once called and fallen aſleep, that 
is, ſuffered to ly over Year and Day uncalled 
again, is rouſed and ſet a going. This Action 
coneludes againſt all the Perſons cited in the 
principal Cauſe, to hear and ſee the ſame cal- 
led, wakened, and begun where it left, inſiſt- 
ed in, and Juſtice adminiſtred therein till a 
final Deciſion. Upon elapſing of the Day of 
Compearance, the principal Cauſe may be cal- 
led, as if it had never ſlept. A Decreet pro- 
nounced in a Cauſe, tho' not extracted, hin- 
ders it to ſleep ; nor do concluded Cauſes want 
to be wakened. | 

Having explained Eſtates, and the Ways of 
determining civil Controverſies, in Point of 
Right and Poſſeſſion about them: I propound 
in the next Place, for Connexion's ſake, to give 
an Account of the Seſſion, the Offices relative 
and ſubſervient to it, and of the Commiſſion 
for Plantation of Churches and Valnation of 
Tithes, &c. with a general Scheme of the Me- 
thod and Form of proceeding in theſe Courts. 
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CHAP. I. 


re- Of the Court of Son. 


FHs Court ( called the College of 
Juſtice ) ſits in a Houſe, ealled 
the Seſſion-uſe, conſiſting of an 
inner and outer Houſe, The in- 
ner Houſe is a large ſquare Room, 
to which the Lords enter through a Waiting- 


al- room on the north Side, where they, the Ad- 
ro- vocates and principal Clerks, put on their 
in- Gowns. Every Lord hath a locked Box ſtan- 
ant ding upon a Table in this Waiting-room, 


from Two till Four in the Afrernoon, and up- 


of on the penult Day of the Seſſion, from T'wo 
of till Six; wherein all, who have Informations, 
nd Petitions, or Anſwers to Petitions, to offer, 
ve may put them in by a Slit in the Cover. Each 
ve of the inner Houſe Clerks has alſo ſuch a Box 
on ſt out there at the ſame Time, wherein are 
of put the Papers relating to Cauſes he is Clerk 
e. to. The Lords ſit in the inner Houſe in a Bo- 
. dy, at a ſemicircular Bench, in the Faſhion cf an 
Amphitheatre, and are ſerved by Six principal 
K | | Clerks 
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Clerks ſitting at a Table before them, where | 


alſo the Clerk Regiſter fits, when he thinks fit 
to attend, in his Gown. The Bar, at which 
the Advocates ſtand and plead, is oppoſite to 
the Bench. At the Eaſt Corner of the inner 
Houſe a Lord fits upon the Bills, at a Table, 
attended by the Clerk of the Bills. Two 
Doors, on the Weſt Side of this Houſe, open 
to the outer Houſe. By the Southern Door 
of Communication, the Ordinaries and the 
Clerks do paſs and repaſs; and, by the other 
Communication Door, Advocates and Parties 
concerned go to and from the inner Houſe Bar, 
as they have Occaſion. In the Middle of the 
South Side of the outer Houſe, at a little Di- 
ſtance from the Wall, there is an high Bench e- 
rected, where the Lord Ordinary of that 
Houſe fits, and is ſerved by ſix Under-clerks, 
called the Clerks of the outer Houſe, ſeated at a 
long Table before him. In a Desk adjoyning 
to the Bench, on the left Hand, the Clerk, or 
Keeper of the Minute-book fits. Oppoſite to 
the Bench there is a Bar, called the Fore-bar, 
where the Advocates plead. Betwixt the Bar 
and the Clerks Table, there is a void Paſlage, 
where Parties and Witneſſes come in to make 
Faith. Behind the Fore-bar there 1s a large 
ſquare Area, where the Advocates attend till 
they are called to plead. But his Majeſtys 
Advocate has a Chair within the Bars where 
he fits. 
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TIN & 


Concerning the Perſons of whom this Court is im- 
mediately compoſed, 


HE Perſons, dire&ly conſtituting the 
Seſſion, are the Judges, Advocates, 
Clerks, Macers, and Keepers of the Rolls, 


SECT. Ll 
Of Judges in the Seſſion, 


1. THE Judges of the Seſſion, tiled 
Knators of the College of Juſtice, or Lords of 


Council and Seſſion, conſiſt of Fourteen ordi- 


nary Lords (whereof one is conſtant Preſident) 
and Four extraordinary Lords, who enjoy their 
Places for Life, and are named by Letters from 
the Sovereign: | 

2. The ordinary Lords are admitted by the 
reſt, upon paſſing a Trial (a). And the Per- 
ſon, preſented to be ſuch a Lord, muſt be, 
1. Twenty five Years of Age, a Man fearing 
God, learned and converſant in the Laws, hav- 
ing, of yearly Rent, at leaſt, 1009 Merks, or 
Twenty Chalders of Victual (5). 2. He me 


\) Ag of Seder» 3t July, 1674+ ( AR 132. Parl. 12+ 


James VI. 


/ 
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be one who hath ſerved Five Years as an Ad- 
vocate, or principal Clerk of the Seſſion; or 
Ten Years as a Writer to the Signet, found 
qualified tor the Station of an Advocate, by 
the Faculty of Advocates, in a publick and 
private Trial upon the civil Law, Two Years 
before he ſet up to be a Lord (a). | 

3. The extraordinary Lords are received 
upon the King's Letter, without Examination, 
or Trial. 

4. The Lords of Seffion are veſted with x 
duplex officium, viz. ordinarium, ai.d extraordi- 
narium. | 

Their efficium ordinarium is exerced always at 
the Requeſt of Parties, according to the Na- 
ture of the Action. Officium extraordinarium, 
called officium nobile, is exerciſed ſometimes at 
the Suir of Parties, and ſometimes of their own 
accord, in new and fingular Caſes, for quali- 
fying ſtrict Law and Form with Equity. 

5. The Lords of Seſſion are ſovereign Judges 
of civil Matters, in the firſt Inſtance, except, 
1. Buſineſs concerning his Majeſty's Rents and 
Caſualties, which are appropriated to the Ba- 
rons of Exchequer. 2. Cauſes maritim, which 
belong to the Judge of Admiralty. 3. Caſescon- 
ſiſtorial, which fall under the peculiar Juriſdicti- 
on/ of Commiſſaries. 4. Cauſes within 200 Merks, 
which muſt be purſued before inferior Judges, 
except where the Nefenders are Members of 
the College of Juſtice, or live in ſeveral 1 

X et. 


Axt. 19 of the Union, 


ACCOrc 
addre 
draw 

piſtle, 
ſence, 


(a) 1 
Parl. 7. 
f Sade 
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dictions; or where Sums due to Merchants, 
Cooks, Vintners, and others within Burgh, 
for Furniture taken off from them by Perſons 
living without the Shire, are purſued (a). But 
tho, in the Caſes abovementioned,the Lords be 
not Judges competent in the Firſt Inſtance,they 
may judge them in the Second, by Advocation, 
Suſpenſion, or Reduction. They were once 


Judges of civil Cauſes in the laſt Reſort: 


But the Claim of Right 1689 allows to pro- 
teſt, for Remedy of Law, againſt their Sen- 
tences, to King and Parliament ; and now, 
fince the Union, Appeals ly from them, to the 
Houſe of Peers in Parliament aſſembled. 

6. If the Lords of Seſſion, in Cauſes before 
them, give partial Counſel (/), or directly, or 
indirectly take Bribes (c), they are puniſhable 
by Infamy, Deprivation, and Confiſcation of 
Moveables. Where any Lord is unduly ſollici- 
ted, or informed, by Word, or Letter in a de- 
pending Cauſe, in favour of one of the Parties 
to the other's Prejudice, . the Solliciter is fined 
according to his Quality; and unleſs the Lord, 
addreſſed by verbal Sollicitation, ſtop, or with- 
draw from the Speaker, or ſollicited by an E- 
piſtle, preſent the ſame to the Lords in pre- 
ſence, he may be declined (4). 


SECT. 


(a) Act of Regul. concern · the Seſ. Art. 16. () AR 104» 
75 4 James ” 8 ct 93. Parl. 6 · James VI. (4) Act 
eder · 6 . 


* 32 


December, 1679 
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SECT. 11, 
Of Advocatet. 


1. ADVOCATES are a Society of 
Perſons, learned in the Laws, called the Fa- 
culty of Advocates, The Members whereof are 
privileged to plead before all Courts. They 
are admitted by the Lords of Seſſion, when 
found qualified by the Faculty, ordinarily after 
a private and publick Trial of their Know- 
ledge in the Civil Law; and ſometimes, tho 
rarely, after they are examined upon the mu- 
nicipal Law of Scotland. 

2. Advocates ſubſcribe all Informations, 
Bills, and Anſwers given in to the Lords, 
Outgivings and Returns of Promiſes; and 
are ſubject to the Authority of the Lords, who 


ſet Rules to them in the Conduct of their Bu- 


ſineſs, and may cenſure, fine, or debar them 
from their Imployment, for Diſobed ience, or 
malverſing in their Office. 

3. The King names, out of the Body of 
Advocates, an eminent Perſon, called Lord Ad- 
vocate, Who gives Advice in making and exe- 
cuting Laws, defends the King's Right and 
Intereſt, concurs in all Suits before ſovereign 
Courts, for Breaches of the Peace, and alſo in 
all Matters civil, wherein the Sovereign, or 
any claiming under his Majeſty, has Intereſt. 
The King names alſo a Lawier or Two, oe 


—5i — 
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his Sollicitors, who take cate of the diſ patching, 
and tranſmitting the King or Council's Orders 
through Scotland, and are aſſiſtant to the Lord 


Advocate in the King's Concerns, Proceſſeg 
and Affairs. | F 


s E CT. 111. 
| Clerks of the Sefſeoni 


1. THE higheſt Clerk in Scotland, is the 

Clerk Regiſter, or Lord Regiſtet, who keeps 
all the publick Records, and grants Deputati- 
ons for Life, tho he has his. own Office only 
during the King's Pleaſure. His Deputy- 
clerks in the Seſſion, whom he names, are, t. 
The principal Clerks, called Clerks of the inner 
Houſe. - 2. The principal Clerks of the Bills, 
3. A Clerk, or Keeper of the Minute-book, 
4. Clerks to the Admiſſion of Notaries, ' 

2. There are Six principal Clerks in the in- 
ner Houſe, who have their Commiſſion from 
the Clerk Regiſter for Life, with Power to ap- 
point Under-clerks, or Clerks for the outer 
Houſe, and Extracters in their ſeveral Offices, 
No Perſon can be a Clerk of rhe inner Houſe, 
who hath hot ſerved Three Yeats as at Ad- 
vocate, of Writer to the Signet, And the 
Clerk muſt, at his Admiſſton, purge hitnſelf 
by Oath, that he hath not given, or promiſed, 
for the procuring his dren more than 4699 

m if 
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| *Merks, or a Year's Salary (a). They are ad- 
mitted by the Lords, upon a Trial. before 
them. *Tis incumbent upon theſe Clerks, to 
*minute the Heads of Cauſes and Debates, 
write the Deliverance of Bills, interlocutory 
and definitive Sentences by the Lords in the 
inner Houſe, and to get them duly ſigned by 
the Preſident, and to prepare all concluded 
Cauſes... - | | 

3. Clerks of the outer Houſe are named by 
the principal Clerks, and received by the Lords. 
Each of them muſt, at his Admiſſion, ſwear, 


alſo to ſee all Acts, and Decreets pronounced, 
duly put in the Minute-book, to write the 


each Seſſion Day, at Twelve of the Clock, to 
intimate, in the outer Houſe, Deliverances in 
þreſentia upon Bills, and to make the other uſu- 
al and neceſſary Intimations there, 


„4. Clerks of the Seſſion arg Nataries, by vir- 
_ .rne of their Office an Trat nts. under 


their Hands, in judicial Acts, make the like 
Faith, as the Inſtryment of any Notary. ,, They 
- _ cannot. be, declined, in Proceſſes before the 
Ants. upon Suſpicion of Parnality,,to either 
Party. — 8 

0 Act of Regul: 1695+ Art. 10. (8) Ibid, 


CT. 
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SECT. Iv. 
Clerks of the Bills, 


1. T HE principal Clerk, or Clerks of the 
Bills, and Three Deputy-clerks put in by 
him or them, ſerve all in an Office, called the 
Bill-chamber, Where they attend from Nine 
till Ten in the Morning, and from Two till 
Six in the Afternoon, for receiving ſuch Bills 
as ſhall be offered to them; and carry the ſame 
to the Ordinary upon the Bills, in order to 
aſſing or refuſing. There are, at preſent, 
wo principal Clerks, who attend monthly in 
their Turns. Their Buſineſs is to preſent Bills 
to the Ordinary, and ſign, with his Lordfhip, 
ſuch Bills as paſs of Courſe. | 
2. Tis incumbent upon one of the Under- 
clerks, to receive Bonds of Cautionry in all 
Suſpenſions of civil Debt, and to enquire 
into the Condition of the Cautioners. The 
other Two receive Cautioners in looſing 
Arreſtments, and in Suſpenſions of Lawbor- 
rows, and the Regiſters of Allowance of De- 
creets of Appriſing, and of Abbreviates of 
Decreets of Adjudication. | ; 
3. A Roll of the Deliverances upon Bills of 
Advocation an Suſpenſion, is affixed, when 
given, and continues for a Week patent in the 
Bill-chamber. And ſuch Deliverances are in 
Time of Seſſion, intimated the next Seſſion 
Day, in the outer Houſe, at the ordinary 
M m2 Time 


— 
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Time and Place of Intimation (a). Minute- 
books of paſt and refuſed Bills of Suſpenſi- Nota 
on (b) and Advocation, according to the al- uſed 
phabetick Order, is alſo patent in the Bill- W Nota 


chamber to any Charger. gratis. the 
Pe xe Ip RIFE; p bring 
| he 1 

-- 8 E C T's V. : 15 Gen'd 

4 Ri 8 wo 1] 
Clerk, or Keeper of the Minute- book. of 70 

0 b ties c 


- THE Clerk, or Keeper of the Minute- ing F 
book, notes, or inſerts therein, all Acts, De- quiſt; 
creets, Proteſtations, and every judicial At ſcribe 
that may be extracted, marking the Day when ing te 
pronounced, the Names of the Judge, Purſuer ¶ the N 
and Defender, and Advocate'ifor the Purſuer, of. th 
with the initial Letters of the Names of the 


principal and Under-clerks. 


8 EC T. VI. 
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Clerk to the Notaries, 


1.NOTARIES are now admitted by 
tlie Lords of Seſſion, upon a Petition given in 
for them by the Clerk to the Notaries, with 
a Certificate of the Petitioners good Fame 
and Education, after Trial of their Know- 


(a) AR. of Seder. 29 No 12 ; « (5) Ad 
Seeder- 9 Novenber ito. * 171 $ 3 (5) | 
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ledge and : Cualifications' (a). The intrant 
Notary's Sign and Subſcription manual to be 
uſed by him, is recorded. The Clerk of the 
Notaries Writes the Act of . Admiſſion, cauſes 
the Intrant find Caution de fide/i; and for 
bringing unto him (5) theprothocal Book,which 
the Notary E= from the Clerk, mark d and 
ſignd to inſert his Inſtruments in. 

2. Inſtruments of Notaries are the only Mean 
of proving the Performance of ſome Solemni- 
ties of Law, as the giving of Seiſin, mak - 
ing Reſignation, Intimation, Premonition, Re- 
quiſition, Conſignation, c. Notaries ſub- 
ſcribe Writs for Perſons known; and declar- 
ing to. them they cannot write, and allowing 
the Notaries to ſign for them; in Token where- 
of, they touch the Notary's Pen. When the 
Prothocal delivered to a. Notary at his En- 
try is filled up, he gets a new one from the 
Clerk, The Clerk of Notaries keeps filled up 
Prothocals,and exhibits the ſame to the Lieges, 
for extending and tranſuming Inſtruments on 
all Occafions. 

3. Prothocals of deceas d Notaries are to 
be brought in to the Clerk, within Fifteen 
Days after the Notary s Death, under the 
Pain of 190 IL. (c). But Prothocals of Clerks 
of Burghs Royal deceas d, are to be deliver- 
ed up to the Magiſtrates (4). 


15 4. No- 
Mm 3 ien, ' 


(as) Act of Seder. 9. Jul 4691. (5 AR 4s Part. 11. junct. 
AR 12. Parl. 2, Jam. VI. ()“ Ibid: (% 48. AR 24 
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Time and Place of Intimation (a). Minute- 
books of paſt and refuſed Bills of Suſpenſi- 
on (b) and Ad vocation, according to the al- 
phabetick Order, is alſo patent in the Bill- 
chamber to any Charger gratis. | 


75 SECT. V. 


„THE Clerk, or Keeper of the Minute- 
book, notes, or inſerts therein, all Acts, De- 
creets, Proteſtations, and every judicial Act 
that may be extracted, marking the Day when 
pronounced, the Names of the judge, Purſuer 
and Defender, and Advocate for the Purſuer, 
with the initial Letters of the Names of the 
principal and Under-clerks. 9 


SECT. VI. 
* Clerk to the Notaries. 5 


1. NOT ARI Es are now admitted by 
tlie Lords of Seſſion, upon a Petition given in 
for them by the Clerk to the Notaries, with 
a Certificate of the Petitioner's good Fame 
and Education, after Trial of their Know- 
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ledge and : Qualifications («). The intrant 


Notary 's Sign and Subſcription manual to be 


uſed by him, is recorded. The Clerk of the 
Notaries Writes the Act of Admiſſion, cauſes 
the Intrant find Caution de fideli ; and for 
bringing unto him () theprothocal Book, which 
the Notary gets from the Clerk, mark d and 
ſignd to inſert his Inſtruments in. 


2. Inſtruments of. Notaries are the only Mean 


of proving the Performance of ſome Solemni- 
ties of Law, as the giving of Seiſin, mak - 
ing Reſignation, Intimation, Premonition, Re- 
quiſition, Conſignation, c. Notaries ſub- 
ſcribe Writs for Perſons known, and dedlar- 
ing to. them wy cannot write, and allowing 
the Notaries to ſign for them; in Token where- 
of, they touch the Notary's Pen. When the 
Prothocal delivered to a Notary at his En- 
try is filled up, he gets a new one from the 
Clerk. The Clerk of Notaries keeps filled up 
Prothocals, and exhibits the ſame to the Lieges, 
for extending and tranſuming Inſtruments on 
all Occafions. . 
3. Prothocals of deceas d Notaries are to 
be brought in to the Clerk, within Fifteen 
Days after the Notary s Death, under the 
Pain of 190 IL. (c). But Prothocals of Clerks 
of Burghs Royal deceas d, are to be deliver- 
ed up to the Magiſtrates (d). 41 
| ; i 1 15 4. No- 
F Mm 3 11 N 


(a) Act of Seder. 9 Jul 1691. () AR 4s Part. 11. junct. 
Act 22. Parl. 2. 5 15 (e) Ibid. (d) dict. AR 24+ 
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4. Notaries are exauctorated and depriv'd 
only by the Lords of Seſſion. 


SECT. VII. 
Macers , 


MACERS are Four in Number, whereof 
Three are named by the King, and the Fourth 
by Moncrief of Reidie,who is hereditary Macer. 
One Macer attends conſtantly on the the Lord 
Ordinary in the outer Houſe, another attends 
the Ordinary at the Side=bar, and the other 
Two wait the Motions of the Lords in the 
inner Houſe. Theſe Macers call or proclaim 
Cauſes, uſher the Lords, and execute theirim- 
mediate Orders, They are ſupreme Judges in 
the Service of all Brieves iſſued forth of the 
Chancery, to whom the Lords advocate Ser- 
vices from inferior Judges ; and appoipt uſu- 
ally ſome of their own Number Aſſeſſors to 
direct the Macers. | 


SECT. VII. 

Keeper of the Rolls, 
1.B Y the Act of Regulation 1672. colicern- 
ing the Seſſion, four Books of Inrolment are 


made, Two for the outer Houſe, and Two for 
the inner Hcuſe, The Firſt for the outer Houſe 


contains Cauſes that require meſt Diſpatch. as 


Sul- 
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Suſpenſions, Advocations, Removings, Ejecti- 
ons, and recent Spuilzies; and the Second, or- 
dinary Actions, or all other Cauſes proper to 
the outer Houſe. The Firſt for the inner Houſe 
contains ordinary Actions appropriated to that 


Houſe, viz. Reductions, wherein the Producti- 


on is ſatisfied, Declarators ot Rights, Bape 
of Tenors, ceſſiones bonorum, with which, at* 
ter diſcuſſing of dilatory Defences and pre- 
liminary Points, great aviſandum is made, and 
Cauſes which the Lords upon Report ordain 
to be heard in Preſence; and the other Book 
is made up of concladed Cauſes © 

2, Cauſes are inrolled in Term time, be- 
twixt Two and Four-a Clock on Saturday 
Afternoon, by the Keeper or Keepers of the 
Books of Inrolment, according to a Note men- 
tioning the Name of the Cauſe, and the Names 
of the Parties in Order as they are preſented. 
Cauſes are entred in the reſpective Books of 
Inrolment for the outer Houſe, according to 
the Date of the Return from the Advocate 
who ſaw the Proceſs. Ordinary Actions are 
inſerted in the [firſt Book of Inrolment for the 
inner Houſe, according to the Dates of the 
Aviſandams; or Interlocutors appointing a Hear- 


ing in Preſence, and concluded Cauſes in the 


other Book, according ro the Dares of the 
Acts concluding the Gauſes OS: + LY F em 

3. Out of each of the two Books for the outer 
Houle, the Keeper doth excerp a Roll of ſo 
many Cauſes, in the Order they were en- 


tred 
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' ered, as he thinks will be ſufficient for the 
enſuing Week ; and prefixeth to that of or- 
dinary Actions, a Roll of Cauſes wherein no 
Compearance was made for the Defender, at 
the firſt Calling by the Clerk in the outer Houſe, 
called the Regulation Roll, becauſe appoint- 
ed by the Act of Regulation 1695 (a). Which 
Rolls he affixeth each Munday Morning up- 
on the Wall of the outer Houſe ; and any of 
theſe which are not then reached or diſculs d, 
by Act, Decreet or Proteſtation, muſt be in- 
ſerted in the Beginning of the ſubſequent week- 
ly Roll of that Kind. Again, one Roll for 
the inner Houſe is drawn out of the Book of 
ordinary Actions; and two Rolls out of that 
ot concluded Cauſes, wiz. one of concluded 
Cauſes to be prepared, and another of ſuch 
Cauſes prepared for adviſing. Which Rolls the 
Keeper of the Pooks affixes every Munday 
Morning, or oftner, if need be, on the Wall 
of the outer Houſe, The Keeper of the Books 
of Inrolment doth alſo put up weekly Rolls 
of Cauſes to be heard ſummarly in Preſence, 
called the Preſident's Hand-roll, and that of 
Cauſes wherein Proof adduced by Oath or 
Writ is marked clear: The former of which 
Rolls is affixed to the Wall of the outer Houſe 
upon AMunday Morning ; and the latter up- 
on Friday Afternoon (6), TIT 


(a) Art. 21. 5) AR of Regul. 1694. Art 23; Act of 
Sed: 20 November, 17 11.9 un. . Of 


T1 T. I. 


Concerning the Offices and Officers relative and Jub- 
Jervient to the S Iſion. ' o 


FIHESE are the Chancery, the Offices 
of the Seals, of the Regiſters, and the» 


Lyon, 
SECT. I. 
Of the Chancery or Chanctllar y. 


1. THE Chancery is an Office, managed 
by the Director thereof, who derives his Com- 
miſſion from the King, and by his Depuries. 

2. Theſe cauſe to be writ and recorded. all 


| 
Ki 
1 
; 
| 
IF 
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day Charters, Patents of Dignities, Gifts of Offices, 
Vall Remiſſions, Legitimations, Birth- brieves, Pre- 
oks ſentations, Commiſſions, Brieves, Retours, Pre- | 


cepts thereon, and all other Writs appointed | 


Ace, to paſs .the Great Seal, or the Quarter Seal, 
t of which is kept by the Director of the Chan- 
or cery. 5 * | | 
ich 3. The Director and his Deputies obſerve, 
uſe in all Writs extended in the Chancery, a cer- 
up- tain Formula kept in Record by them, called 
1 the Order of the Chancellary. And Writs paſſing 


this Office are to be recorded, before they are 
given out to be ſealed (a). FM 
4. The 


() Act 17. Parl. 2. Seſſ· 3 Ch 11, 
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4. The Brieves of Chancery are the King's 
Precepts, commanding ſomething to be done. 
Which are directed to, and ſerved or execu- 
ted by Sheriffs, Ste warts, and Bailies of Roy- 
alty or Regality reſpectively. Theſe are of 
Two Sorts, viz. Brieves retoured to the Chan- 
cery, and Brieves not retoured. Retoured 
Brie ves are thoſe which are executed, without 
citing particular Parties, at the Market - croſs of 
the head Burgh of the Juriſdiction, upon Fit- 
teen Days Warning, thence called Brieves not 
leadable: Such are Brieves of Mortanceſtry for 
erving Heirs, Brieves of Pupillarity, and Brieves 
of lidiotry and Furiofity. Whereupon Services 
expede by the Judge Ordinary, are returned to 
the Chancery, where they are recorded, and 
Extracts thereof given out, called Retour, 
Brieves not retoured are directed to Shexiſts, 
Oc. to hear and determine upon citing of Far- 
ties ſpecially, thence called pleadable Brieues: 
Such are Brieves of Terce, Brieves of Diviſion, 
Brieves of Lyning, and Brieves of Perambulation. 


SECT, I. 
Offices of the Seals. 


THE publick Seals in Scotland are the Sig 
net, the Great Seal, the Quarter Seal, and the 
1. Summons for citing Perſons before the 
Lords of Seſſion, Letters of Horning, CO 
ns 
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Inhibition, Arreſtment, and, other perſonal or 
real Diligence, Signatures and Precepts paſs 
the King's Signet, kept by the Secretary of 


State for Scatland, in virtue ot his Office, who 


commits the Cuſtody and Care thereof to his 
Deputies. All that ordinarily paſſeth the Sig- 
net is written and ſubſcribed by Perſons, 
thence called H/riters or Clerks to the Signet. 
Out of whom ſome are appointed by the Se- 
cretary at Pleaſure, to be of his Council, called 
Commiſſeoners of the Signet. Their Buſineſs is to 
manage Affairs of the Society, direct Writers in 
their Duty, and anſwer Doubts relating to 
Form and Stile. The deputy Keepers of the 
Signet, in Abſence of the Secretary, preſide in 
all Meetings of the Writers, and interpoſe their 
Authority to what is done. Intrant Writers 
to the Signet, obtain firſt a Commiſſion from 
the Secretary, and then after Trial of their 
Knowledge in Stile, are admitted by the 
Keeper and Commiſſioners. The Signet Of- 
fice, in a Houſe belonging to the Society of 
the Writers to the Signet, is kept patent in 
Seſſion Time from Nine to Twelve in the Fore- 
noon, and from Two to Six in the Afternoon : 
And in the Vacation from Ten till Twelve, 
and from Two till Four, except on | Munday, 


when it opens not, either in Seſſion or Vacation 


till Two, and ſhuts at Four in the Aſternoon, 


and Saturday, when it is patent only in the 
Forenon. 


2. Char- 
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2. Charters of | heritable Rights, and all 
Commiſſions not allowed by Statute to paſs 
otherwiſe, did before the Union paſs under the 
Great Seal, kept by the Lord Chancellor of 
Scotland; and now fince the Union, paſs under 
a Seal uſed in place of the Great Seal: The 
Cuſtody whereof is committed to ſome honour- 
able Perſon, appointed by the King during 
Pleaſure, who has a Deputy under him, who 


gives conſtant Artendance: 


3. The Quarter Seal, which isa Fourth Part 
of the Great Seal, is appended: to Writs ſub- 
ſervient to heritable Rights that have paſſed 
the Great Seal, and is therefore called the Teſti- 
monial of the Great Seal, The Director of the 


Chancery has the Cuſtody of this Quarter Seal, 
and appends it to ſuch Writs as paſs under it. 
4. The Privy Seal is appended to all Pre- 
cepts for Charters to bo expede under the Great 
Seal, and to Writs which pals no other Seals. 
The Cuſtody thereof belongs to the Lord Privy 
Seal, who has a Deputy, who always attends 
for ſetting this Seal ro Writs paſſing under it. 
Fhere is alſo a Writer or Clerk to the Privy 
Seal, deriving his Commiſſion from the King, 
who writes and records all Writs paſſing the 
| ſame, before they are given out to bels 
and keeps a Minute- book (a). * 11.8 


1 


© SECT. 
(2 Act 7. Parl. 2+ Sell. 3. Ch. II. 
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The Regiſter Offices: | 


t. SOME Writs muſt be regiſtred within 
a certain Time, otherwiſe they are null; as 
Letters of Horning and Inhibition, Oc. with 
the Executions thereof; or not ſo effectual as 
they would have been, if recorded in due 
Time, as Seiſins, &c. Others muſt be regi- 
ſtred in order to Diligence, or ſome legal Eſſect, 
and the Time of Regiſtration left to the Parties 
themſelves, as Bonds, c. 21871 

2. Regiſter Offices are either particular, or 
general. | . | 

3. Particular Regiſters are thoſe, . that are 


reſtricted to a particular Juriſdition, Some 


whereof depend upon the Clerk Regiſter, as 


the particular Regiſters of Shires, Stewartries, 
Regalities, or Bailliaries : Others are indepen- 
dent of him, as the Regiſters of Burghs Royal, 


which depend only upon the Magiſtrates. 

4. The general Regiſters have Effect over 
all Scot/and, are kept at Edinburgh, where the 
Clerk Regiſter has Deputies, for keeping them 
in diſtin Offices, one for the Regiſter of 


Seiſins, Reverſions, &c. another for the Regi- 
ſters of Hornings, Inhibitions and Interdicti- 
Ons. | ; | 


The Clerk Regiſter has alſo Deputies at 


Edinburgh for recording in one particular Re- 


giſter 
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ziſter all Tailzies, and in another all Summon- 
es for interrupting Preſcription of teal Rights, 


with their Executions, and Inſtruments of In- 


terruption. There are alſo Regiſters kept in 
the Offices of the Chancery, and Privy Seal. 
In the Office of each Clerk of the Seſſion, there 
is one Regiſter of Decteets, another of Bonds 
in order to Execution, and a third of Writs 
for Conſer vation, in which alſo probative Writs 
are recorded. There is alſo a particular Re- 
iſter of Executions of edictal Citations in a 
roceſs of Sale and Ranking in the Caſe of 
Bankrupcy, kept by the Collector of the Clerks 
Dues. And the Clerk Regiſter ſhould viſit 
the Regiſters in every Chamber once in the 
Year (a). 1 
5. The Clerk Regiſter, from Time to Time, 
calls in the Records with the Warrants thereof, 


and puts them in a Room below the Seſſion- 


houſe, where his Lordſhip hath a Servant 


daily attending, to furniſh a View, and give 


Extracts to ſuch as want them. And the 
Keepers of Regiſters, in uſe to be tranſmitted 
to the Clerk iſter, ſhould keep only ten 
Years Records in their Hands, for the Uſe of 
the Lieges (:: » 
6. Regiſtration of Writs incompetently with” 
out the JariſdiQion, and all Execution thereon 
is null; and the Clerk of an inferior Court, 


who regiſtrates any Writ without his Juriſ- 
diction, is liable to Depri vation, and 300 M 
0 


(s) AR38. Sell. 1. Parl. Jam. VII. () AR 32. ibid 
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of Penalty, Half to the King, and Half to the 
Purſuer (a) Where a Writ or Diligence given 
in to be regiſtred, is returned to the Preſenter, 
bearing an Atteſtation under the Keepers 
Hand, that it is regiſtred, ſuch a Writ, if not 
found booked and inſerted in the Record, is of 
no Force or Effect againſt any ſave the Granter 
and his Heirs. But the Keeper of the Regiſter 
omitting to inſert therein ſuch a Writ, is 
puniſhable as a Forger of the publick Records, 
and liable for Damages to the Perſon leſed 
through his Omiſſion, who has Action againſt 
the Heirs and Repreſentatives of the negligent 
Keeper, tho' not commenced in his Life- 
time (G). | 


SECT. IV. 
The Lyon Office. 


1. THE Lyon King of Arms, or King at 
Arms, who holds his Office by Patent under 
the Great Seal, atteſts Genealogies, admits 
Officers at Arms, viz. Heralds, Purſevants, 
and Meſſengers, with Injunctions, upon find- 
ing Caution at their Entry for their good Be- 
haviour, under Pain of 500 Merks, beſides 
the Coſt arid Damage ſuſtained by Parties (c); 
and holds two ſolemn peremptory Head Courts 
in the Year, at Edinburgh 6 May, and 6 4 

| | vember, 


() Dict. AR 38. d) AR 19. Seſf. 2. Par Tam. VII. zunct- 
Act 18. Seſſ. 6. Parl. K. W. (e) AR 46. Parl 11. Jams VI. 
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vember, when all Officers at Arms are obliged 
to appear before him; and at other Times as 


he has Occaſion to call one. He may deprive 


ſuch Officers tor Misbehaviour, and decern 
their Cautioners to pay the Pain aforeſaid of 


oo Merks contained in their Bonds, whereof 
a Third gces to himſelf (a). The Lyon, who 
is principal Herald of the Order of St. Audreu, 


or the Thiſtle, has fix Heralds, fix Purſevants, 


and a great Number of Meſſengers under 
2. To the Lyon and his Brethren Heralds 


and Purſevants,belongs the publiſhing the King's 


prcclamations; and the reverſing of Arms after 


Sentence ot Forfeiture. The Lyon and his 
Brethren the Heralds have Power to give and 
difference Coats of Arms, to viſit the Arms of 
Noblemen and Gentlemen, and to inhibit 
ſuch to bear Arms, as by the Law of Arms 
ought not to bear them, under the Pain of eſ- 
cheating the Thing to the King whereon the 


Arms are found, and of 100 L. to the Lyon and 


his Brethren, or of Impriſonment during the 


Lyon's Pleaſure (b). 


3. The Buſineſs of Meſſengers is, to execute 
Summonſes and Letters of Diligence, real or per- 
ſonal, for civil Debt: The Badges of a Meſ- 


ſenger are a Blazon, and a Rod or Wand, called 
the Wand of Peace, whereby his Authority 1s 
diſcovered, in diſcharging the Duty of his Of- 


fice; 


— Che II. (6) Ibide 


* (a) Thid- AR 128. Parl. 14+ Jam. VI. AR 21+ Farl. 44 Selb þ 


Aon; 
laſt of 
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fice; and the affronting or reſiſting him therein 
is a Crime called Deforcement (af "YT, 

Having thus treated of the ſeveral Perſons 
of whom the Court of Seſſion immediately con- 
ſiſts and of the contingent and ſubſervient Of- 
fices and Officers : I ſhall in the nent Place 
explain the Method of doing Buſineſs before 
the Seſſion, called the Form of Proceſs. - 


Cc H A P. II. n 1 | 
The Form bf Proceſs before the Seſſion. 


HE Seffion fits. twice a Tear, vis. 
from the firſt Day of June till - the laſt 
of July inclufrve, called the Summer 
Lion; and from the hrſt of November till the 
laſt of February inc „without regard to the 
Griſimas Vacation, called the Winter Seſſion. . 
For clearing up the Order of judicial pro- 
ceeding in this Court, I ſhall ff ſer forth the 
ſereral Provinces aflign d to particular Lords, 
and to a Quorum of the collegiate Body ſepa- 
ately ; and then the Method of commencing, 
carrying on, and finally determining Cauſes, -. 


(0 Vid. Part 2. B. 3. Tit. 10. N. 3. 


bf HE Lords meet five Days 


and fit judging Cauſes till 12. of which they 
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Of the Provinces aſſigned to particular Lords, and u 

2 Quorum F rhe collegiate Body ſeparately; and 
| 27 Bufintſs is ex pede by them reſpetitvely in the 
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oy 
of the 
Week, viz. Tueſday, Wedneſday,Thu/- 


day, Friday and Saturday at Nine a Clock in 


the Morning, when the Seſſion-bell is rung, 


are advertiſed by one of the Keepers of the 
Seffion Houſe, who proclaims it. T'ben a lit- 
tle Bell is rung to/fignifie to thoſe in the outer 
Houſe to riſe. ” Hut the firſt Week of n Sefſion, 
the Court uſeth not to fit down till 10 
2. The ordinary Lords ure all imployed on 
the Seſſion Days in different Capacities, accor- 
ding to the Nature and Import of Bufineſs aſ- 
low to them. Every Lord, except the Pre- 
fident, takes his Turn weekly of fitting in the 
outer Houſe, upon the Bills, upon Ouths ol 
Parties and Wirneſſes, and upon concluded 
Cauſes. Euch of theſe Lords has alſd an Hour 
of judging, according to the Order aforeſaid, 
at the Side-bar, except the Ordinary in the 
outer Houſe, and of judging at the Fore-ba!, 
before the outer Houſe 0 poſſeſs the 3 


Particular Lords are alſo pro re nata detache. 
. 8 _ 


Ch. 
out c 
tors, 
whic 
a Me 
Parti 
The 
repor 
that « 
paciti 
whole 
with 
And 1 
Roll x 
of the 
the O 
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out of the main Body per vices, to rank Credi- 
tors, and diſcuſs Compt and Reckonings. In 
which Capacities they are always attended by 
a Macer, who reads audibly the Names of 
Parties, and calls their Advocates to the Bar. 
The Lords have alſo their Turns of a Day, for 
reporting to the whole Body Points of Difficulty 
that occurr d to them in theſe reſpective Ca- 
pacities, and of being privileg d Reporter a 
whole Week. Each Lord is called the Ordinary, 
with reſpect to Affairs that come in before him. 
And upoti Saturday there are three Copies of a 
Roll affix'd to the Wall, in ſo many ſeveral Parts 
of the Seſſion Houſe, intimating the Names of 
the Ordinaries,who, for the Week enſuing, are 
to officiate in the ſeveral Provinces aforeſaid. 
In the Forenoon there is an Ordinary at the 
Fore- bar, another at the Side- bar, and a third 
upon the Bills, at the ſame Time that the reſt 
of the Lords ſit with the Prefident in the in- 
ner Houſe. | | 3 
3. All Writs, whereof the Ingivers of Bills, 
or Repreſentations, or Anſwers to ſuch, found 
any Alledgance on, muſt be produced there- 
with: And 24 Hours, before calling any Cauſe, 
all Writs to be ſounded on by either Party, not 
— ſeen by his 2 muſt be put 
in the Clerk's Hands, otherwiſe the Alledgance 
will not be admitted, without paying in a 
concluded Cauſe 14 bil. 2 pence, and in other 
Caſes 20 ſh. Sterl. nor will the Paſſages in ſuch 
Writs pleaded on be regarded, if not ap x6 
- n 2 Vith 
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day, Friday and Saturday at Nine a Clock in 

the Morning, when the Seffion-bell is rung, 

and fit judging n till 12. of which they 


paciti 
whole 
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And 1 
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are adver y one of the Keepers of the of the 

Seſſion Houſe, who proclaims it. Then a lit- the O 

tle Bell is rung to ſignifie to thoſe in the cutet I to off 

Houſe to riſe.” Burt the firſt Week of n Seſſion, FF In the 

the Court uſeth not to fit down till 10 3 Fore-l 

Cloe. upon 

2. The ordinary Fords are all imployed on WM of the 

the Seſſion Days in different Capacities ner He 
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out of the main Body per vices, to rank Credi- 
tors, and diſcuſs Compt and Reckonings. In 
which Capacities they are always 1 by 
2 Macer, - who reads audibly the Names of 
Parties, and calls their Advocates to the Bar. 
The Lords have alſo their Turns of a Day, for 
reporting to the whole Body Points of Difficulty 
that _— 2 "ws in theſe 1 Ca- 
cities, an ing. privileg d Reporter a 
whole Week. Each Lord is called the Ordinary, 
with reſpe& to Affairs that come in before him. 
And upom Saturday there are three Copies of a 
Roll affix'd to the Wall, in ſo many ſeveral Parts 
of the Seſſion Houſe, intimating the Names of 
the Ordinaries,who, for the Week enſuing, are 
to officiate 1n the ſeveral Provinces aforeſaid. 
In the Forenoon there is an Ordinary at the 
Fore-bar, another at the Side-bar, and a third 
upon the Bills, at the ſame Time that the reſt 
of the Lords fit with the Preſident in the in- 

ner Houſe. | | AR 
3. All Writs, whereof the Ingivers of Bills, 
or Repreſentations, or Anſwers toſuch, found 
any Alledgance on, muſt be produced there= 
| with : And 24 Hours, before calling any Cauſe, 
all Writs to be founded-on by either Party, not 
formerly ſeen by his Adverfary, muſt be put 
in the Clerk's: otherwiſe the Alledgance 
will not be admitted, without paying in a 
concluded Cauſe 14 fil. 2 pence, and in other 
Caſes 20 ſb, Sterl. nor will the Paſſages in ſuch 
Writs pleaded on be regarded, if not marked, 
; Nu 2 Vith 
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without paying a Mul& to the other Party, 
as the Lords ſhall modifie (a). | 

A Decreet pronoune'd by an ordinary Lord 
is of as great Force and Authority, as a De- 
creet in the inner Houſe. 


SECT. 1. 
The Ordinary betwixt 9 and 10 at the Reeder 


UPON Tueſday, Wedneſday and Thurſday, 
one Lord in Courſe after another, and upon 
Saturday the laſt Week's Ordinary in the outer 
Houſe, hath an Hour betwixt 9 and 10 of 
judging on the Fore-bench Cauſes in his Hand- 
roll depending before him, 'or remitted to 
him. But upon any Friday, that happens 2 


mong the five laſt Sederunt Days of the Seſſion, 


the Lords come to the Fore-bar in theirTurns 


as on the three preceeding Days (6b). 


8 E C T. II. 
The Ordinary in the outer Houſe, 


1. TUESD AT at 10 a Clock the Pre- 
ſident delivers, to the Ordinary for the outer 
Houle that Week, the Roll of Suſpenſions, 
Advocations, Qc. and that of ordinary Actions, 
whereupon he goes immediately and takes — 


(s) AR of Sed. 20 Novem- 171 l. f. 6. (5) AR of Sed: 1 
Feb. 1715+ | 
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Seat on the Fore-bench, where he judges Cauſes 
in the Suſpenſion and Advocation Roll 
till Twelve: But frequently for Rea» 
ſons given, delays ſome Cauſes till the next, or 
ſome other Day in that Week. 
2. When he comes out to this Bench on H/ed- 
neſday at 10 a Clock, Acts are firſt called, con- 
form to particular Rolls thereof, handed up 
to the Macer attending, by the particular 
Clerks in Order: Which Rolls had been af- 
fix d the. Night before upon the Wall of the 
Side- bar. When theſe are over, the Ordinary 
falls to the Roll of Suſpenſions and Ad vocations, 
wherein he firſt calls any Cauſes that had the 
Day before been continued till Wedneſday ; 
and judges ſuch till 12 a Clock, unleſs he 
hath gone through his Roll ſooner, in which 
Caſe he returns to the inner Houſe when it is 
finiſhed. But if the ſaid Roll appointed for 
Tueſday and Wedneſday was finiſhed upon Tweſ- 
day, or the Ordinary, at his leaving the 
Bench that Day, foreſaw that the Cauſes re- 
ſerv'd for Ndueſday would be diſcuſl'd before 
Twelve a Clock, he intimates to the Advocates, 
that upon Wedneſday,” after calling of the Acts, 
and finiſhing his Suſpenſion, c. Roll, he will 
hear the Cauſes in the Regulation Roll of or- 
dinary Actions. wo ed 
3. Thurſday from Ten to Twelve Cauſes in 
the ordinary Action Roll are heard and deter- 
mined, any Cauſes in the former Roll delayed 

till chat Day, being firſt called. "7 
Nn 3 4. Friday 


- 
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without paying a Mulct to the other Party, 
as the Lords ſhall modifie (a. 
| A Decreet pronoune'd by an ordinary Lord 
is of as great Force and Authority, as à De- 
creet in the inner Houſe. 


S E CT. I. 
The Ordinary bet wixt 9 and 10 at the Fre- bar. 


UPO N Tueſday, Wedneſday and Thurſday, 
one Lord in Courſe after another, and upon 
Saturday the laſt Week s Ordinary in the outer 
Houſe, hath an Hour betwixt 9 and 10 of 
judging on rhe Fore-bench Cauſes in his Hand- 
roll depending before him, or remitted to 
him. But upon any Friday, that happens 2 
mong the five laſt Sederum Days of the Seſſion, 
the Lords come to the Fore- bar in their Turus 
as on the three preceeding Days (). 


S E C T. I. 
The Ordinary in the outer Houſe. 


1. TUESD AT at 10 a Clock the Pre- 
ſident delivers, to the Ordinary for the outet 
Houſe that Week, the Roll of Suſpenſions, 
Advocations, c. and that of ordinary Actions, 
whereupon he goes immediately and takes 2 


(Add of Sed. 20 Novem- 171 l. f. 6. (5) AR of Sed - 1 
Feb. 1715. | 
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Seat on the Fore-bench, where he judges Cauſes 
in the Suſpenſion and Advocation Roll 
till Twelve: But frequently for Rea» 
ſons given, delays ſome Cauſes till the next, or 
ſome other Day in that Week. Ab: A 

2. When he comes out to this Bench on Wed- 
neſday at 10 a Clock, Acts are firſt called, con- 
form to-particular Rolls thereof, handed up 
to the Macer attending, by the particular 
Clerks in Order: Which Rolls had been af 
fix d the Night before upon the Wall of the 
Sidebar. When theſe are over, the Ordinary 
falls to the Roll of Suſpenſions and Advocations, 
wherein he firſt calls any Cauſes that had the 
Day before been continued till Medneſday; 
and judges ſuch till 12 a Clock, unleſs he 
hath gone through his Roll ſooner, in Which 
Caſe he returns to the inner Houſe when it is 
finiſhed. But if the ſaid Roll appointed for 
Tueſday and Wedneſday was finiſhed upon Tweſ- 
day, or the Ordinary, at his leaving the 
Bench that Day, foreſaw that the Cauſes re- 
ſerv'd for Hedneſday would be diſcuſſ'd before 
Twelve a Clock, he intimates to the Advocates, 
that upon Wedneſday, after calling of the Acts, 
and finiſhing his Suſpenſion, &c. Roll, he will 
hear the Cauſes in the Regulation Roll of or- 
dinary Actions. | mo "Ss 

3. Thurſday from Ten to Twelve Cauſes in 
the ordinary Action Roll are heard and deter- 
mined, any Cauſes in the former Roll delayed 


till chat Day, being firſt called. 
Nn 3 4. Friday 


- 
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"4. Friday at Ten, the Clerks call Ads as 
upon Wedneſday, and then the Ordinary, after 


diſcuſſing continued Cauſes, goes to. his Roll 
of ordinary Actions, which imploys him till 


Twelve, if it laſt ſo long, Friday's Night the 


Ordinary's Servant puts upon the Wall of the 
Side-bar, a Hand->roll' of Cauſes already fixed 
before his Lordſhip by Act, Decreet, or Pro- 
teſtation, wherein one of the Parites ſeeks to 
be further heard, or to have ſome Interlocutor 
rectified or altered, conſiſting, in the firſt Place 
7 * in the outer Houſe Rolls of that 

SEK. B . | 

5. Saturday at Ten a Clock, the Ordinary 
calls out of the ſaid outer Houſe Rolls, Cauſes 
continued till that Day, if any be, then goes 
to his Hand-roll, and fits judging Cauſes there- 
in till Twelve, unleſs theſe ooner dieuſs d. 

6. Upon the laſt Eight Days of the Seſſion, 
there is no Lord Ordinary in the outer Houſe, 
nor Rolls of Suſpenſions, c. or ordinary Acti- 
ons put up to be called, except the Regulation 
Roll. But every Seſſion Day, except Friday, 
the Lords come to the Fore- bar in their Turn, 
to judge Cauſes in their Hand- rolls, for the 
Space of an Hour, viz. one from Nine till 
Ten, another from Ten till Eleven, and a 


Third from Eleven to Twelve in the Forenoon. 


SECT. 


| 


— — — — — _ 
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1, THE Ordinary upon the Bills, firs both 
in Sethon and Vacation; from Tueſday till Tac. 
day. Th Term Time, or the Time of Seſſion 
he ad viſes Bills every Seſſion Day in the 5 
noon, except on Friday, on Which Day he con- 
ſiders them in the Afternoon, at Three a Cloele 
in the Scſſion Houſe, But upon any Priday 
happening among the Five laſt Sederunt Days 
of the Seſſion, he may ſit upon them in the 
Forenoon (a). 

2. Theſe Bills in the Vacation, are preſent- 
ed and conſidered each Tuęſday and Thurſday, 
betwixt Ten and Twelve in the Forenoon, 
when the Ordinary muſt attend. The Ordi- 
nary of the preceeding and ſubſequent Weeks, 
muſt attend with the Ordinary tor the Time 
every, Thurſday, for diſpatching ſuch Bills as 
require Three Lords; but during the Time 
that the Lords of Juſticiary are in Circuit, rhe 
next Lords in Courſe officiate in their Weeks (6). 

3. For underſtanding what is incumbent up- 
on this Ordinary, it may be noticed, that when 
a Perſon finds himſelf aggrieved by any infe- 
rior Judge, the Cauſe may be called up to the 
Seſſion by Advocation before, or Suſpenfſon and 

(a) AR of Seder. 1 Feb. 1715. (5) Act of Seder, 25 De- 
cember I708- 


— 
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Reductiun after the Sentence, in order to get it 
reviewed, or a Stop put to the Execution of 
it, Which Advocations and Suſpenſions are 
progured or refuſed, by Deliverance or Inter- 
ſocutor of the Ordinary, upon Bills or Petiti- 
ons offered to him for that end. This Ordi- 
nary paſſeth of Courſe common Bills of Hor- 
ing, Caption, Arreſtment, looſing Arreſtmen 
nhihition, Lawborrows, Cc. apd Bills o 
Summonſes, upon the Faith of the Clerk of 
the Bills. But Bills of Ad vocation and Suſpen- 
ſion are particularly conſidered by the Lords. 
I ſhall therefore firſt obſerve what is common 
to both, and then ſet forth their Specialities, 


. | 27 J.. 
Rules comma to Bill. of Advocation and Suk 
bonn om wr 59 


THE Bill drawn and ſigned by a Writer 
to the Signet, being preſented to the Clerk of 
the Bills, he writes , on the Back thereof the 
Day ot preſenting, and carries jt, to the Ordi- 
nary, Who, if the Reaſons be irrelevant, or. 
not inſtructed, refuſes the Bill; When the 
| Reaſons in a Bill are doubtful, and nor. clear, 
| | the Ordinary appoints the Bill to oy and 

in 


anſwered, betwixt and a certain Day, and 
tue mean I ime ſiſts Procedure in the principal 
Cauſe, if it be an Advocation, or ſtops Execu- 
| | tion, if a Suſpenſion, either expreſly for a li- (a) 


mii 3 16877» 
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mited Time not exceeding a Month (a), or 
indefinitely expreſſing no. Day, which is under- 
ſtood a Stop for a Fortnight frem the Dare of 
the Deliverance (5). When Proceſs or Execu- 
tion is ſiſted to a certain Day, falling within 
another Qrdinary's Week, the Bill and Anſwers 


come to be | conſidered by that . Qrdinary. 


But in Time of Seſſion, whatever Ordinary a 
Bill is preſented to, the ſame, With the Anſwers, 
remain {till before him till the Letters be ex- 
pede, Where the Reaſons are clear and rele- 
vant, the Ordinary paſſeth the Bill nmmediate- 
ly; whereupon. the Writer to the Signet raiſeth 
Letters, and ſends. them to the Signer Office, 
In Time of Seffion, ſometimes the Party a- 
gainſt whom a Bill is offered, gives in a Petiti- 
on to the whole Lords, for a Warrant to dif- 
cuſs the Reaſons ſummarly upon the Bill; the 
Defire whereof is ordinarily granted. A War- 
rant for ſummary diſcuſſing FOR obtained, is 
given in to, and intimated by one of the Under- 
clerks of Seſſion, to the Suſpender or Raiſer of 
the Advocation. And the Qrdinary, to whong 
the Bill was preſented, may, upon calling the 
Parties to the Side-bar, at any Time except 
on Friday Forenoon, diſcuſs, or in caſe of Diffi- 
culty, report the Reaſons to the whole Lords, 
without waiting for his Turn of judging at the 
dide- bar, or Day of reporting. 


© AR of Seder. 9 Feb. 1675+ (©) AR of Seder. 4 July 
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Sarde. - Seize 
Specialities in a Bill of Advecation. Selz 


1. SOME Cauſes cannot at all be advo- 
cated, as Cauſes maritim from the High Court 
of Admiralty (a). Orhers cannot be advoca- 
red except upon Iniquity ; ſuch are "thoſe 
expreſ] 5 877525 to be determined by the in- 
ferior b ge (U), viz. Confirmatiohs and Di- 
vorces from the Commifſſaries; or Cauſes with- 
in 200 Merks. But Cauſes within 200 Merks 
may in ſome Inſtances be advocated, tho the 
59 hard committed no Iniquiry :? As where 
the Defenders are Members of the College of 
Juſtice ; _. or live in ſeveral Jurifdi&ions'; or 
where Sums due to Merchants; Cooks; Vint- 
ners, and others within Burgh, 'for Furniture 
taken off from them by Perſons dwelling with- 


out the Shire, are purſued (cf). 

2. As to Cauſes that may be advocated, if 
the Reaſon of Advocation be clear and rele- 
yant, the Ordinary paſſeth the Bill, and there” 
upon Letters of Advocation are expede at the 
Signet. Which are then intimated” judicially 
to the Judge and Clerk of the Court, from 
which the Cauſe is advocated, admitted by the 
Judge, marked and ſigned by the Clerk on the 


Margin of the principal Letters, whereof a 
| Copy 


(a) AR 16. Parl- 3- Ch. II. (5) AR 9. Seff. 3. Parl- 2. Ch · I. 
(5) AR of Regul. 1672+ concerning the Seſſion, Article 16+ 
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Merlks BY the Defender. But Bills of Importance, as 
o the Bl theſe for ſuſpending Decreets in foro before the 
where Lords, fecond, third or poſterior Proteſtatĩ- 
ege of Wl ons (a), Decreets of the high Court of Ad“ 
3 or miralty (5), or Bills of Suſpenſion refuſed by a 
Vint- WW former Ordinary in his Week, or new Bills on 
niture the ſame Grounds (e), can be paſt only by a 
with" WW 0orum of the Lords in Term Time, or by 
Ks , three Lords met together. during the Vacati- 
ed, I" on. 1 1 
2. Some Bills of Suſpenſion may be paſt 
upon the Suſpender's finding Caution. Others 
can be paſt only upon his configning the Sums 
charged for. K Soſpenfion againſt a Biſhop, 
Miniſter, or Maſter of Univerſity, College 
School, or Hoſpital, of any Charge for their 
Dues in ſpecial Decreets, cannot paſs, except 
upon Production of Diſcharges, or upon Con- 
ſignation 
REES SEES * ve 
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IL 
Secialities in a Bill of Advecation. © 
1. SOME Cauſes cannot at all be advo- 


cated, as Cauſes maritim from the High Court 
of Admiralty (a). Orhers cannot be advoca- 


ted except upon 'Iniquity ; ſuch are thoſe 


expreſ] I to be determined by the in- 
ferior Yo ge (b), viz. Confirmations and Di- 
vorces from the Commiſſaries, or Cauſes with- 
in 200 Merks. But Cauſes within 200 Merks 
may in ſome Inſtances be advocated, tho the 
Judge hath committed no Iniquiry { As where 


the Defenders are Members of the College of | 


\ Juſtice; or live in ſeveral Juriſdictions; or 

where Sums due to Merchants, Cooks; Vint- 
ners, and others within Burgh, for Furniture 
taken off from them by Perſons dwelling with- 
out the Shire, are purſued (c). 

2. As to Cauſes that may be advocated, if 
the Reaſon of Advocation be clear and rele- 
vant, the Ordinary paſſeth the Bill, and there- 
upon Letters of Advocatinn are expede at the 
Signet. Which are then intimated judicially 
to the Judge and Clerk of the Court, from 
which the Cauſe is advocated, admitted by the 
Judge, marked and ſigned by the Clerk on the 


Margin of the principal Letters, whereof a | 


Copy 


(a) AR 16. Parl. 3- Ch. II. (5) AR 9. Sefl. 3. Parl- 2. Ch · ll 
(e) Act of Regul. 1672+ concerning the Seſſion, Article 16. 
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Copy is left in the Court. This puts an ef- 
fectual Stop to all further Procedure in the 
principal Cauſe. uno 
e ee IA 
Specialities in a Bill of Suſpeufion. 


Ch. 2. Law of Scotland, Tit. 


c 


| 
3 | 
1. THE Ordinary on the Bills may ſuſpend | 
all Decreets of inferior Courts, excepting that | | 
of the High Admiralty ; and even ſuſpend 
Deereets of Seſſion pronounced in Abſence of 
the Defender. But Bills of Importance, as 1 
theſe for ſuſpending Decreets in foro before the | | 
Lords, fecond, third or poſterior Proteſtati- | 
ons (a); Decreets of the high Court of Ad- 
miralty (5), or Bills of Suſpenſion refuſed by a | 
former Ordinary in his Week, or new Bills on | 
the ſame Grounds (e), can be paſt only by a | 
Quorum of the Lords in Term Time, or by 1 
three Lords met together during the Vacati- 
by | 3 
2. Some Bills of Suſpenſion may be paſt | 
upon the Suſpender's finding Caution. Others 
can be paſt only upon his conſigning the Sums 
charged for. A Suſpenſion againſt a Biſhop, | 
Miniſter, or Maſter of Univerſity, College, l 
School, or Hoſpital, of any Charge for their 
Dues in ſpecial Decreets, cannot paſs, except 
upon Production of Diſcharges,” or upon Con- 
ſignation 
a) Ib'd. 19. (65) 16. Parl. 3. Ch. II. ( 
«QB 1. KS 9 Februar & 4 2 8 l 
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ſignation of the Sums charged for, or 100 
Merks for each Chalder of Victual charged 
for, and proportionably if the Charge be for 
leſs ; without Prejudice of a higher Charge, 
or lower Modification at diſcuſſing (a). At 
the paſſing of Suſpenſion of a Decreet of Ex- 
hibition, the Suſpender's Oath is taken con- 
cerning his having any of the Writs called for, 
and he is ordained to conſign, in the Hands of 
the Clerk of the Bills, ſuch as he acknowledges 
the having of, | | 

3. A Bill of Suſpenſion at the Inſtance of a 
Perſon incarcerated, craving a Charge to be ſet 
at Liberty, cannot paſs, unleſs he infirus pre* 
vious Intimation of the Time of preſenting the 
Bill, within the Latitude of eight Days, to the 
Creditor at whoſe Inſtance the Suſpender is in 
Priſon, if within the Kingdom (5). 

4. To prevent Multiplicity of Suſpenſions, 
the Ordinary may paſs Bills in Part, as the 
Reaſons appear to him inſtructed, and refuſe 
them as to the Remainder, upon which Let- 
ters will be expede as to that Part only (c). 

5. When a Put of Suſpenſion is paſſed, the 
Suſpender is allowed a Forthnight tor finding 
Caution, or  conligning in the Terms of the 
Ordinary's Deliverance thereon. And if Cau- 
tion be not found, or Conſignation made with- 
in ſuch a Time, a Prorogation of the Siſt to a 

longer 


(as) AR 6. Parl. 2. Seſſ. 1. Ch. II. jun» AR 14. Seſſ. 6. 
Parl. K. W. (U) Act of Sed. 21 July 1675+ (e) Act ot Seder- 
20 November 1711. 51. | 3 
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__ I longer Day, not exceeding a Month from th® 
Date of the. firſt preſenting of the Bill, may 
be obtained upon Application to the Ordi- 
nary (a), which mul be intimated. The 
Clerk of the Bills is liable for Damages to the 
Charger, if he receive an inſufficient Cautio- 
ner, and to the Suſpender, if he refuſe one 


the Cautioner is doubted, or unknown to the 
1s of Clerk, ſome Perſon more reſponſible and un- 
does I erce tionable muſt atteſt, and declare him to 
be ſufficient. Which Arteſter muſt bind as 
Cautioner for the Cautioner, and be liable 
ſubfidiarie in his Order as fully as the Cau- 
tioner (c). If a Suſpender, who has got his 
the Bill paſt upon finding Caution, is unable to 
find Caution in the Terms thereof, he may 
* give ina new Bill, bearing an Offer of juratory 
aution, that is, ſuch Caution-as he can get, 

with an Offer to ſwear, that he can find no 
better, after previous Intimation to the Char- 
efule ger of the particular Day when the Bill is to 
Let- be preſented. Upon which Caution the Bill 
). can be paſt only by the whole Lords in Time 
the of Seſſion, and by three Lords in the Vacation; 
and the Charger muſt be called to the paſſing 
the thereof. The Suſpender upon ſuch Caution, 
muſt alſo, before expeding the Bill, ſwear upon 
and conſign in the Clerk s Hands in favour of 
'to a the Charger, in ſo far as the Letters yy by 

oun 


(a) Act of Sed 3 July 1677. () AR of Sed 18 February 
1 1586, (e) Act of Sed. 27 December 1709 · | 


that is ſufficient (5). When the Condition of 


— — — — — - - 
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fcund orderly proceeded, a ſufficient Diſpoſi 


tion or Aſſignation to any Eſtate or Effects be- 


longing to him the Suſpender. But when the 
Suſpender is in Prifon, no juratory Caution 
can be received in a Suſpenſion and Charge to 
ſet at Liberty (a): And in ſuch a Cale the 
Suſpender muſt find Caution, not only for the 
Charger's Security, but alſo for the eſcheat 
Goods belonging to him before the Relaxati- 
5 7 * 7 3 © 
6. When, upon a paſt Bill, the Cautioner is 
received, or Conſignation made in the Terms 
of the Ordinary's Deliverance, Letters of Suſ- 
penſion, ſaſpending the Charge till a certian 
ay, are expede'at the Signet. And, - after 
livery of a Copy thereof to the Char- 
er, all perſonal Diligence, and poinding of 
oveables, muſt ſtop till the Suſpenſion be 
diſcuſſed. | | "4-008 
7. In the Letters of Suſpenſion there is a 
Day aſſigned to cite the Charger, which ought 
to be ſuch as, according to the Diſtance 
twixt the Parties, there may be ſufficient Time 
to uſe Citation. But if a longer Day be appoin- 
ted, the Charger may raiſe a Summons for 
Mortning the ſame, thence called Summons 
prævento termino. 


(a) AR of Seder . 8 Nov. 1682. 
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Ordinaries at | the Side-bar: | 


EVERY Seſſion Day (except Friday) 
one of the Lords comes, at Ten a Clock, to 
the Side- bar, to judge Cauſes depending be- 
fore him, conform to his Hand- roll, and may 
continue judging there till Eleven, when he 1s 
ſucceeded by another Lord, who may fit 
judging Cauſes in his Hand-roll, till Twelve a 
Clock: And Two Lords only, in one Fore- 
noon, ſhould come to this By-bar ſucceſſive (a). 
When any Lord happens not to go through all 
the Cauſes in his By-bar Roll, he, at his next 
Side-bar calling, begins with tho Cauſe he 
formerly left at, and fo proceeds to call all the 
Cauſes in his precedent Roll, before calling a- 
ny Cauſes in his ſubſequent Roll (%). There 
are no Ordinaries, for the Side-bar, the laſt 
Eight Days of a Seſſion. Hogs 


SECT. v. 
Lords Reporters. 


* 
. o 


1. FOR getting the Opinion of the whole 
Lords in any Cant, or Point of Difficulty, 
taken to aviſandum by particular Ordinaries 
in their reſpe&ive Provinces, in the outer 


5 5 | _ Houle, 
Ad of Seder» It Nov. 1708. (5) Ibid | 
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Houſe, at the Side-bar, &c. Two Lords are 
allowed by Turns to make their Reports each 
Seſſion Day, except Friday and Saturday, and 
upon Friday Forenoon Cauſes may be reported 
only by particular Appointment of the in- 
ner Houſe, except that Friday which ſhall 
happen to be among the Five -laſt Sederunt 
Days of a Seſſion (a). Beſides which ordinary 
Reporters, one of the Lords, in Courſe, is 
weekly appointed privileged Reporter, who 
may report Cauſes any Day. 

2. When any Ordinary agrees to report a 
Cauſe, or ſome Point therein, to the whole 
Lords, the Clerk writes, under the Minutes 
of Debate, aviſaudum to the Lords. Cauſes 
are reported, either with, or without Infor- 
mations, according as the Point is more or leſs 
intricate. In caſe of a Report upon Informa- 
tions, the Ordinary acquaints the Parties what 
Day he will do it. The Clerk brings the 
whole Proceſs to the Ordinary a Day before 
reporting (5), that he may have Time to per- 
uſe it; and, the Night preceeding, both 
Parties put their Informations in every Lord's 
— and in the Clerk of the Proceſs his 

ay 


SECT, 


(s) ARof Seders 1 February 1716. (0 AR of Seder. 13 
December 1690. | | 
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SECT, VL 
Ordinaries upon Oaths of Parties and Witneſſes: 


1. OATHS are taken, either in the Seſ- 
ſion, or by Commiſſion in the Country. 

2. In the Seſſion, for examining Part es and 
Witnefles upon Oath, TWO Lords are appoin- 
ted weekly in their Courſe, who, for that end, 
come to the Seſſion-houſe, at Three a Clock in 
the Afternoon, and attend till Five, if there 
be Occaſion, every Seſſion Day except Satur- 
day. In which Capacity they ſerve for Two 
Weeks, one of them being changed every 
Week. In ordinary Caſes, any one of the Ordi- 
naries may ſwear Witneſſes. But, in Caſes of 
great Moment, as Improbations, and proving 
the Tenor of Writs their Oaths are to be 
taken before the. whole Lords, or both the 
Ordinaries, or before. one of them, and ſomg 
other. Lord appointed to ccncur with him. 

3. A Party is not bound to give his Oath, 
till he, who requries it, not only renounce 
all further Proof, but alſo. depone that he hath 
no Writ to prove the Alledgance. When both 
Purſuer and Defender are preſent, and the 
Act, upon which the Oath is to be taken, in 
the Clerk's Hands, the Party is ſworn, and 
the Oath figned by the Deponent, if he can 
write, and by the Ordinary, But if the De- 
ponent cannot ſubſcribe his own Name, it is 

O0 War? 
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marked in the Oath, that he depones he can- 
not write, and. the Judge's Subſcription lerves 
for all. 

4. If an Oath be clear, the Ordinary may 
write thereupon, this is a clear Oath, and ſign 
the Writing, which doth warrant a ſummary 
Adviſing thereof. 

5. Witneſſes will be received on the very 


Day. to which they were cited to compear, or | 


any Day thereafter, Mean Men called as Wit- 
nefles, by Diligence, compearing upon the firſt 
Citation, get Expences modified to them by 


the Ordinary; but if they don't compear, till | 


they are brought in by a Second Diligence, no 
Expences are allowed to them. Each of the 
Witneſſes compearing ought to be examined ſe- 
parately, out of the Preſence and Hearing of 
the reſt. And if the other Party hath Obje- 
ctiens why the Witneſs, to be examined, can- 
not be received, he will be heard thereupon 
be fore they are ſworn. Some Perſons are ſimply 
inhabile Witneſſes, and cannot be received in 
m any Caſe ; as Minors under Fourteen Years 


of Age, Fools, or fatuous Perſons, or mad | 


Men, Perſons infamous, Women, except in 
ſome circumſtantiated Caſes for proving occult 
Crimes, or where only Women uſe to be pre- 
| ſent, Perſons not worth the King's Unlaw, 
i. e. Ten Pounds Scots, Perſons who come at 
the Deſire of a Party, without lawful Citation 
againſt them ;. thoſe who gave partial Coun- 
{cl in the Cauſe, or who were prompted, or 

in- 
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inſtructed in what Terms to depone, and en- 
gaged to depone ſo. Other Witneſſes are in- 
habile only as to ſome particular Perſons, viz. 
choſe within the Degrees defendant, by Blood, 
or Affinity, as Husband or Wife, Father or 
Son, Brother or Siſter, Uncle or Aunt, Ne- 
phew or Nieee, who cannot bear Witneſs for 
the Party to whom they ſtand fo related; 
Servants, and moveable Tenants, labouring 
Land for their Subſiſtence, who are not com- 
perent Witneſſes for their Maſters ; and Per- 
ſons cannot be received to witneſs againſt 
thoſe they bear Grudge or Malice to. Again, 
Witneſſes are rejected becauſe of the Caule to 
be tried, if they have Intereſt therein, or Gain 
by the Event thereof, ys 
6. Witneſſes, who are not regulariter allow= 
ed to teltifie, are admitted ſometimes when 
Truth cannot be diſcovered in any other man- 
ner, ſaving a Liberty of making Exceptions 
to the adverſe Party, and leaving the Con- 
ſideration of their Credit or Intereſt to the 
judge: Which we call receiving Witneſſes cum 
aota. | 
7. Objections againſt Witneſſes being Di- 
lators, muſt be inſtantly verified. If that ean- 
not be done, the Objector may, at the ſame 
Time that the Witneſs is received, proteſt for 
Action of Reprobature, and prove his Alledg- 
ance in the ſecond Inſtance, as accords of 
the Law. The Intendment of which A&i- 
cn of Reprobature is nor, to quarrel the con- 
Q 2 curring 
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curring Teſtimonies of Witneſſes upon Falſ- 
hood, which cannot be done, but only to prove 
Incapacity or Corruption in a Witneſs, or to 
improve the Truth of the Preliminaries of the 
Depoſition, concerning the Witneſs's Age, his 
being married or not, the free Goods he hath, 
Cc. and his cauſa ſcientiz, as to which he is 
but teſtis fingulariss +» 


8. If no Objection be made againſt a Wit- | 


neſs, or the Objection made, repelled, the Judge 


ſwears the Witneſs to be examined (a). Then | 
asks him about his Age, and whether he be | 
married or not, and purges him, that is, makes 
him ſwear, that he gave no partial Counſel | 
in the Cauſe, that he bears no ill Will to ei- 


ther Party, that he hath received no good 
Deed, or Promiſe of good Deed to depone 


in the Cauſe ; that no Perſon taught or in- 
ſtructed him how to depone ; that he is not 
to be a Gainer or Loſer by the Cauſe. The 
Witneſs being thus purged, the Judge pro- | 
ceeds to interrogate him upon the Points to be | 


proven. 


9. Oaths are taken by Commiſſion, upon 1 


the Compearance of Parties before the Com- 


miſſioner, within the Time prefix d, in the ſame | 
manner as before the Lords, with this Spe- 
ciality, that theſe and any Writs laid before 
the Commiſſioner, are inſtantly ſeal d up by 
him, and directed to the Clerk of the Pro- 


3 SEC T. 


ceſs. 


(s) Part 2. B. 3. Chap. 2+ Tit 6. 
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Ordinar y upon the concluded Cauſes, 


1. FOR examining and preparing States of 
concluded Cauſes contained in a Roll, called the 
Roll of Cauſe; to be prepared, one of the Lords 
is appointed weekly (a), who comes every Tueſ- 
day and Thurſday at Three a Clock to the Seſ- 
ſion Houſe, and fits till Five (); where he 
is attended by the inner Houle Clerks, who 
lay before him, according to the Order of the 
Roll aforeſaid, the Proceſſes to be prepared, 
and States, i. e. Abbreviates thereof drawn 
by themſelves. Which Proceſſes are cal- 
led in the Order of the Roll aforeſaid, and 
Parties Procurators allowed to make Objecti- 
ons againſt the State formd by the Clerk, 
and to preſent another if they think fit. If 
the Ordinary, after comparing the State or 
States with the A&, Writs and Depoſitions,find 
any Thing amiſs, he corrects the ſame, or 
frames another State. When the State is ad- 
juſted, the Ordinary ſigns it, and modifies 
the Clerk's Dues for preparing, to be inſtant- 
ly paid to their Collector by the Parties (c). 
Then it is called a prepared State of the Pro- 
ceſs, and the Cauſe may be entred upon the 
next or any ſubſequent Saturday Afternoon, 

O03 in 


(a) AR 17. Seſſ. 4. Parl. W and M. (b) AR of Seder» 1 
Nov. 1693. ( Act ot Reg · 1696. Att» 7. 
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in the Book of Inrolment of concluded Cauſes 
for the inner Houſe, in order to be there 
adviſed. Which prepared State 1s to ly in 
the Hands of the Clerk of the Procefs, patent 
to all Parties a Week before adviſing. 


2. When the Ordinary finds the Proofb 


Oath (a), or by Writ or Wicneſſes (Y) to be | 


clear, he may mark it to be ſo, in order to 


ſummary adviſing thereof, without Order of 


the Roll, 
SECT, VIIL 


Ordinaries in Count and Reckonings, and Ranks | 


ings. 


1. THE Ordinary, before whom any 
Action of Count and Reckoning is called by | 
the Regulation Roll, or a Proceſs of another 
Kind, refolves into A Count and Reckoning, 


doth, at the ſame Time that he aſſigns a Day 


to the Defender or Accountant, if compear- 
ing, to produce to the Clerk of the Proceſs, ' 
a Charge againſt himſelf, and his Diſcharge, | 


name the Lord who falls to be Auditor in 
the Count and Reckoning (c) ; and the Or- 
dinary, who in a Proceſs of Sale and Ranking 
aſſigns a Day for the Creditors to produce 
their Rights and . Intereſts, doth at the ſame 

| | Time 


(a) AR 17. Seff. 4. Parl. W. and M. (3) AR of Regul. 
1595+ Art- 22+ (e) Act of Seder-22 November, 1711+ $ 4. 
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Time name the Lord who falls to be Ordi- 
nary for ranking them (a). 

2. If the Defender or Accountant in a Pro- 
ceſs of Count and Reckoning, negle& or re- 
fule to charge himſelf, he will be held as 
confeſs'd upon the Charge given in by the Pur- 
ſuer, after his deponing de calumnia thereup- 
on . And where any Part of the Charge giv- 
en in by the Defender is deceitfully omitted, 
or he, being principally liable to count, con- 
ceals any Part of his actual Intromiſſicns, he 
is liable in the Double of hat is ſo omitted 
(H. The Defender ſhould with his [Charge 
againſt the Day appointed give in a Copy of 
his Diſcharge, both ſign'd by him if preſent, 
or by his Procurator if abſent, with the Vouch- 
ers and whole Inſtructiens he is Maſter of: 
Otherwiſe he will not thereafter be heard 
upon any new Article, unleſs made appear to 
be recently cometo his Knowledge, and that 
then, if in culba, he pay a Molct to the o- 
ther Party for his Expence of the Delay, to 
be modified by the Ordinary (c). But it is 
always free to the other Party to make up 
and add to the Charge, or to obj ct a- 
gainſt the Diſcharge, as accords. 

3. If any of the Creditors in a Proceſs of 
Sale and Ranking, fail to produce their Rights 

O0 04 and 


(a) Act of Seder. 23. November, 1711 6 6. (0) Act ot 
Seder. 22 November, 1711. $ 2+ (e) Ibid 6 3. 
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and Intereſts, within eight Days of the Day 
aſſigned for that Effect, they are not allowed 
to produce thereafter, without paying a pe- 
cuniary Mulét, to be modified by the Or- 
dinary, and applied for detraying the Charge 
of the Proceſs. The Ordinary prefixes a Time 
for the Creditors producing their Intereſts, to 
depone upon the Verity of their Debts : Who, 
if they fail to do it at the Day appointed, are 
not allowed thereafter, but upon Payment of a 
Mulct to be modified and applied as above 
(a). It they depone before the Ordinary him- 
ſelf, he adviſes their Oaths. But if they de- 
pone upon a Commiſſion, or before another 
Ordinary (as hen the Ordinary of the Rank- 
ing is ſick, or out of the Houſe) the Or- 
dinary in the Ranking cannot adviſe their 
Oaths without a Remit to him for that Et- 
fect, upon a Bill given in to the Lords. 

4 The Ordinary in a Count and Reckoning, 
after the Charge and Diſcharge is produced 
(), is authorized to appoint one or more Ad- 
vocates not imployed in the Cauſe, or other 
proper Perſons, to conſider the whole Accounts 
with the Writs and Inſtructions, and thereupon 

to ſtate the Points in Controverſy. And the 
Ordinary in a Ranking, after the Rights and 
Intereſts of the Creditors are produced (c), is 
impowered to appoint one or more ſuch Ad- 
vocates, to conſider the whole Production, nd 
make 


(a) Act of Seder. 23 Nov. 17t1. $ 6. (H Act of Seder-23 
Nov: 1711. $ 5+ (0 AG of Seder» 23 Nov. 1711. 5 7+ 
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make a State of the Intereſts prod uced, and 
Points of Controverſy. Theſe Delegates in 
both Proceſſes reſpective muſt adjult the Mi- 
nutes for the Ordinary, to give his Interlocu- 
tors upon the whole. The State when pre- 
pared is to be marked, and the marking dated 
by the Delegates, and then to be lodg d in 
the Clerk's Hands. Theſe Delegates. have, 
for their Pains and Attendance, ſuch. Allow- 
ance in a Count and Reckoning, from both or 
either of the Parties, and in a Sale and Rank- 
ing out of the Bankrupt's Eſtate, as the Lord 
Ordinary doth modify. . 
5. Where ſeveral Creditors are competing 
for the ſame Subject, as having affected it by 
perſonal or real Diligence, according to the 
Nature thereof, they are ranked and preferred 
according to the Rules of Law. | 


S'E CT. IX. 
Bufinefs of the Lords in the inner Houle. 


1. NINE ordinary Lords, that is, Eight 
with the Preſident, are a Quorum (a). Matters 
are determined by the Plurality, the Preſident 
having only the caſting Vote, where the reſt 
of the Lords are equally divided in their Opi- 


n ions. 


2. The extraordinary Lords ſit only here, 
when they are pleaſed to come, and vote wieh 
che 


(s) AR 44. Parl. 11+ Jam. VI. by 
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the collegiate Body. But as they are not of 
the Quorum, ſo they never go to the outer 
Houſe, nor judge in any ſeparate Capacity by 
themſelves, as the ordinary Lords do. | 
3. All Matters are adviſed and voted with 
open Doors, except ſome ſpecial Caſes, where- 
in all are removed fave the Parties and their 
Procurators: And none may preſume to ſpeak 
after the Lords begin to adviſe, unleſs by them 
defired (a). What the Lords do here is ſaid 
to be done in praſentia, in Preſence, that is, in 
N of the whole Lords, or a Quorum of 
them. | N 

4. Every Seſſion Day, except Friday (b) and 
Saturday, immediately after Nine à Clock, 
when the Lords have taken their Seats on the 
Bench, the Lord Reporter firſt in Courſe takes 
his Chair, 'at the End of the Clerks Table, 
and reports the Cauſes one or more he has 
made Aviſandum with, When the Cauſe or 
Point reported is ſufficiently underſtood, the 
Lords determine the ſame. But if ir be intri- 
cate or new, they ſometimes ordain the Cauſe 
to be inrolled in the inner Houſe Roll of ordi- 
nary Actions, ſometimes in the Roll of Cauſes 
to be ſummarly heard in Preſence, called the 
Prefident's Hand- roll. The firſt Lord having 
finiſhed what he had to report, the other Or- 
dinary takes his Place at the Table, and reports 
his Cauſes. When a Cauſe or Point is W 


(a)] Act 26. Seſſ 4. Parl. Will and Mary. (5) Act of Seder» 
1 Feb» 1715. 5 | 
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ed upon an Amand, if the Lords repel the 
Alledgance of the Party who ſought the Re- 
port, the Amand is put immediately in the 
Poors Box; but if they alter the Ordinary 's 
Interlceutor any way, or think the Point doubt- 
ful, the Amand is reſtored to him who con- 
ſigned it. Theſe Ordinaries having reported 
their Cauſes, come to the By-bar in the outer 
Houſe, and report to the Procurators of the 
Parties the Interlocutors of the Lords, and 
apply the ſame by aſſigning Days, or decerning, 
without hearing any new Point (a). After ad- 
viſing Reports of the Ordinaries, the Preſident 
ſometimes reports Cauſes formerly heard in 
Preſence, concerning which, Informations by 
Appointment of the Lords were given in to the 
Boxes. | Wirt 
5. All Reports being over, the Lords adviſe 
Bills or Petitions concerning Cauſes dependi 
either before themſelves, or before ſingle Or- 
dinaries in their reſpective Capacities in the 
outer Houſe, which had been given in to the 
Boxes the Night preceeding to be peruſed. 
Each inner Houſe Clerk, in his Turn, moves 
ſuch Bills as he has in his Hand. Upon ad vi- 
ſing Bills, to Which Anſwers are made, the 
Lords adhere to, or alter the Interlocutors re- 
claimed againſt, as they ſee juſt; or in Caſes 


of Difficulty allow the Parties to be heard in 
Preſence: The Deſire of new Bilis is granted, 
it manifeſtly reaſonable, refuſed, if groundleſs, 

| and 


(a) Act of Seder. 20 Nov. 1711» 6 9. 
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and the Bill is ordered to be ſeen and anſwered, 
if -the Matter appear doubtful. Bills reclaim- 
ing againſt any Ordinary's Interlocutor, muſt 
be preſented within Eight Sederunt Days, after 
. ſubſcribing the Interlocutor, and Bills reclaim- 
ing againſt Interlocutors in Preſence, mult be 
offered within Six Days of the | pronouncing 
(a). The Clerks are not to receive more as 


Two reclaiming Bills from the ſame Party, a- 


gainſt one Interlocutor in Preſence; nor are they 

to receive the Second, but apon the Petitio- 
3 . o * 9 

ner s conſigning Twenty Shillings Serling to be 


delivered to the other Party in caſe of Refuſal, 


and to be given back to the Conſigner, if the 
Bill be not refuſed. Further, the Lords will 
not receive or hear any Third reclaiming Bill, 
unleſs upon new Matter of Fact, and ſuffici- 
ent Evidence given to verify that it is recent! 
come to the Party's Knowledge (b): Again 


an Interlocutor decerning, or aſſoilzing from | 


Expences, pronounced by an Ordinary, onl 
one reclaiming Bill is allowed; and again 
ſuch an Interlocutor pronounced by the Lords 
in Preſence, no reclaiming Bill is indulged (c). 
Only Bills without Anſwers are put in the 
Boxes on Thurſday Afternoon, and adviſed on 


Friday Forenoon, except Bills and Anſwers ſpe- | 
cially appointed to be then adviſed, or ſuch as | 
remain unadviſed of Bills and Anſwers given in | 
that ſame Week, Bills only that paſs of Courſe, | 

L 1 


(a) Act of Seder. 8 July 1709. (b) Act of Seder» 20 Nove | 


In. 5 15+ (e) Act of Seder. 1 Feb. 1715+ 
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or thoſe upon extraordinary Emergencies, are 
put in the Boxes on Friday, and adviſed on 
Saturday. But this Regulation is not obſerved 
on any Friday or Saturday, among the Five laſt 
Sederunt Days of the Term (a). 

6. After the Bills are conſidered, Cauſes pe- 
culiar to the inner Houſe are called, beginning 
with particular Cauſes, if any be, appointed 
to be heard on that Day, Theſe being diſ- 
cuſſed, Cauſes are called, according to the 
Order they ſtand in the reſpective Rolls. The 
Roll of ordinary Actions, or the Preſident's 
Hand- roll, (as his Lordſhip pleaſes) are cal- 
led upon any Day of the Week, except Satur- 
day. The Cauſes in the Hand- roll appointed 
to be heard on à certain Day, ſhould be pe- 
remptorily called and diſcuſſed that Day, ac- 
cording to the Order and Date of the Delive- 
rance, before any other Cauſe be called (0). 

7. Saturday 1s ſet apart for diſcuſſing Czufes, 
wherein Proof is given by Oath of Parties and 
Witneſſes, or by Writ. The ſummary Roll of 
Cauſes, wherein the Evidence is marked clear, 
is firſt diſcuſſed. Then the Lords proceed to 
the ordinary Roll of concluded Cauſes. At 
calling of a concluded Canſe, the Purſuer's 
Advocate may bar the Defender's Advocate, 
if he has not paid his Half of the Dues, for 
preparing and inrolling (c), till he pay the 


be 


(a) Ibid. (5) AR of Regul. 1696. Art. 18. (e) AR ef 
Regul. 1696. Art. 7. (4) Act of Sed. 20 Nov. 1711. $12, 
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be heard, the Clerk reads the prepared State, 
againſt which any Party may object. If the 
Party, againſt whom Witneſſes are produced, 
hath concluded a Summons of Reprobature 


againſt them, the Reprobature muſt be adviſ- $ 
ed, before the Teſtimonies of the Witneſſes $ 


quarrelled are conſidered. 


Both Parties having pleaded what they had 
to ſay 


and Anſwers, and give Sentence. 


8, If the Purſuer be not ready at the cal- 
ling of any Cauſe, in the inner Houſe Rolls, | 
the Lords, as the Defender deſires, and they 


ſee juſt, either ſcore out the ſame to be inrolled 


de novo, in common Form, or proceed to the 


Cauſe as accords ; againſt the Determination 


in which Proceeding, the Purſuer will not be 
heard, without paying Twenty Shillings Ser- 
ling to the other Party: If the Defender be 
not ready, an Act, or Decreet, or other In- Q 
terlocutor, as the Purſuer craves, and the 
Lords ſee juſt, will be pronounced, and not 
recalled but upon Payment of the like Sum of 
Twenty Shillings to the adverſe Party (a). 
Wen the Lords, at the Concluſion of any | 
Cauſe, find the conquered Party to have beei 
calumnious or litigious, they take in an Ac- Þ 
count, upon Oath, from the Party prevailing, | 
of the Coſts of Suit, and decern for the ſame, | 
if moderate and probable, or tax and a a 

theſe 


(s) Ibid- 9 5. 
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theſe Expences, if extravagant (a). But mo- 
dity large Expences to Parties leſed by calum- 
nious Alledgances (b). 

9. When any Interlocntor is voted, it muſt 
be writ upon the Proceſs, and ſigned by the 
Preſident, betore a Quorum of the Lords fitting 
in Judgment (c). Deliverances on Bills bein 
ſigned, are intimated in the outer Houſe, by 
the Under-clerks, to all Parties concerned. 

10. Not only are the Lords imployed in the 
Forenoon, but alſo they do meet often, in a 
Body, in the Afternoon, to adviſe complex and 
perplexed Cauſes, that cannot be conveni- 
ently extricated in a Forenoon ; or to ad- 
viſe Bills and Anſwers, when ſo multiplied in 


i the latter Days of Seſſion, that they cannot 


be overtaken at the ordinary Time. 

11. Having thus explained the ſeveral Pro- 
vinces aſſigned to particular Lords, and to a 
Quorum ot the collegiate Body ſeparately, and 
how Buſineſs is expede by them reſpectively in 
the Seſſion, I ſhall now lead the Reader ſhortly 
through all the Steps of Procedure in Cauſes, 
from their Commencement, till the ſame are 
finally determined, that he may have the Chain 
of Form in his View. 


TIT. 


(a) AG of Regul. FD Art. 23. (3) Act of Seder, 29 
Nov. 17 11, 6 14. (9 Act 18. Seſſ. 4+ Parl. W. and M. 


222 Part IV. Inſtitutes of the Book. 
be heard, the Clerk reads the prepared State; 
againſt which any Party may object. If the 
Party, againſt whom Witnefles are produced, 
hath concluded a Summons of Reprobature 
againſt them, the Reprobature muſt be adviſ- 
ed, before the Teſtimonies of the Witneſſes 
quarrelled are conſidered. 

Both Parties having pleaded what they had 
to ſay upon the Evidence, in the prepared 
State, the Lords adviſe the State; Objections 
and Anſwers, and give Sentence. 

8. If the Purſuer be not ready at the cal- 
ling of any Cauſe, in the inner Houſe Rolls, 
the Lords, as the Defender deſires, and they 
ſee juſt, either ſcore out the ſame to be inrolled 
de novo, in common Form, or proceed to the 
Cauſe as accords ; againſt the Determination 
in which Proceeding, the Purſuer will not be 
heard, without paying Twenty Shillings Ser- 
ling to the other Party : If the Defender be 
not ready, an Act, or Decreet, or other In- 
terlocutor, as the Purſuer craves, and the 
Lords ſee juſt, will be pronounced, and not 
recalled but upon Payment of the like Sum of 
Twenty Shillings to the adverſe Party (a). 
Wien the Lords, at the Concluſion of any 
Cauſe, find the conquered Party to have been 
calumnious or litigious, they take ih an Ac- 
count, upon Oath, from the Party prevailing, 
of the Coſts of Suit, and decern for the ſame, 
if moderate and probable, or tax and * 

cheie 


(s) Ibid: 9 8. 
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theſe Expences, if extravagant (a). But mo- 
dity large Expences to Parties leſed by calum- 
nious Alledgances (Y). 

9. Wnen any Interlocutor is voted, it muſt 
be writ upon the Proceſs, and ſigned by the 
Preſident, betore a Quorum of the Lords fitting 
in Judgment (c). Deliverances on Bills bein 


ſigned, are intimated in the outer Houſe, by 


the Under-clerks, to all Parties concerned. 

10. Not only are the Lords imployed in the 
Forenoon, but alſo they do meet often, in a 
Body, in the Afternoon, to adviſe complex and 
perplexed Cauſes, that cannot be conveni- 
ently extricated in a Forenoon; or to ad- 
viſe Bills and Anſwers, when ſo multiplied in 
the latter Days of Seſſion, that they cannot 
be overtaken at the ordinary Time. 

11. Having thus explained the ſeveral Pro- 
vinces aſſigned to particular Lords, and to a 
Quorum of the collegiate Body ſeparately, and 
how Buſineſs is expede by them reſpe&ively in 
the Seſſion, I ſhall now lead the Reader ſhortly 
through all the Steps of Procedure in Cauſes, 
from their Commencement, till the ſame are 
finally determined, that he may.have the Chain 
of Form in his View. 


IT. 


(a) Act of Re ul. 1695. Art. 23. (3) Act of Seder, £9 
Nov, 17 11. 6 14. (0 Act 18. Sell. 4. Parl. W. and M. 
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11 T. 11 


The Method of commenci relates. and | 
determining 9 re * 


FA A.USE'S are brought before the Lords, 
| either in the firlt Inſtance, as ordinary 
Actions; or in the ſecond Inſtance, as Adyo- 
cations, Suſpenſions, and Reductions of De- 


8 EC N 1. 
Of ordinary Aftions. 


1. OR DINARY A&ions. proceed upon 
Summonſes duly executed, at the Inſtapce of 
the Purſuer againſt the Defender. 

2. After elapſing of the laſt Day of Cem 
pearance in the Summons, the Defender, it he 
find the Purſuer backward: to inſiſt in his 

Cauſe,” may deliver the principal Copy, given 
bim, to an Under-clerk, and cauſe him put 
up a Proteſtation for not inſſting. After exarer 
Sing whereof, the Defender is not bound to 
anſwer till he be cited again, and the Frote” 
ſtation Money, which is Fifteen Pounds Scots, 
paid him, with all his Expences. 

3. When the Purſuer intends to inſiſt, be 
cauſes an Under-clerk call his Summons in the 
outer Houſe, after the Seſſion Bell is Des 


- "Sf 


/ % 
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Upon which Calling, if no Advocate's Servant 
delire his Maſter to be marked for the Defen- 
der, the. Summons goes to the Regulation 
Roll: And if, at calling the Cauſe by Courſe 
of that Roll, none do yet appear for the Defen- 
der, the Lord Ordinary, in the outer Houſe, 
ronounces Act, or Decreet in Abſence, as the 
Purfder deſires (a). But it then Appearance 
be made for the Defender, his Advocate will 
be allowed to ſee. the Procels in the Clerk's 
Hands, and to be ready to debate art the next 
Calling. 1 
4. It, at the firſt calling of a Summons by 
the Clerk, an Advocates Servant crave to 
have his Maſter marked for the Defender, the 
Proceſs is given out to him to be ſeen, with a 
dated Indorſement on the Summons, mention- 
ing what Writs are given out, ſign d by the 
purſuer s Advocate, called an Outgiving. Which 
Proceſs, muſt, after ſix Days, be returned by 
the Defender $ Advocate, with his ſigned Writ- 
ing thereon, ſuch a Day ſeen and returned by me, 
which is called a Return. And if Proceſs be 
kept up longer by the Defender s Advocate, 
upon a Complaint thereof by the Parſuer's 
Advocate to the Ordinary upon the Bills, his 
Lordſhip, will fign a Caprion againſt the 
Advocate s Servant who got out the Pros 


WC fa! $i The 


(a) AR of Regul» 1694 Article 28 (3) Act of Seder. 1 
ember I 691+ a : 
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F. The Preceſs, when duly returned, may upon 
the next Saturday be got inrolled in the Book 
ot Inrolement of ordinary Actions for the outer 
Houſe, by applying to the Keeper thereof at 
any Time betwixt Two and Four in the After- 
noon. - After which + Inrolment, it comes to 
be heard in the outer Houſe by Courſe of the 
Roll put upon the Wall, the Proceſs” being 
jedged in the Clerk's Hands before the calling. 
But ſome Cauſes are privileged to be called 
after ſeeing and returning, - without Entry in 
the Book of Inrolment, as the King's Cauſes, 
Proceſs cf Count and Reckoning, Actions of 
Sale, Actious of Aliment, Actions for Mini- 
ſters Stipends, College Rents, and Schoolmaſters 
Fees, ſecond or poſterior Adjudications, and 
Adticns ot Buuorwm; Which go to the Regular 
tion Roll, after they are ſeen and returned. 
Actions of Transference of Preceſſes, upon the 
Death of the Defender, are alſo called ſum- 
marly; and Actions againſt abſent Perſens, 
cited fer C entempt of the Lords Authority, or 
tor invading or attacking their Adverſaries 
with whom they have Proceſs depending, or 
Actions continued againſt Perſons called i 
ter, are ſummarly diſcuſſed. | 
- 6. When the Cauſe comes to be called be- 
fore the Ordinary, according to the Courſe ct 
the Roll, the Purſuer compearins, if the De- 
fender be abſent, may get a Decreet for the 
Craving. Bur u hen he cannot inſtantly prove 
His Libel, he chuſes rather to take & Term to 
3 | prove 
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prove it according to the Nature thereof 

Which being aſſig ned to him, is called an Act 

of Litisconteſtation reo abſente, or parte non 

comparente. A Decreet, or Act, or other Inter- 

locutor ſo pronounced in Abſence of the Party, 

muſt be ſigned the ſame Day (a). If the Pur- 

ſuer's Advocate be not ready, the Ordinary 

will ſcore out the Cauſe, to be inrolled again ; 

in the ordinary Form, or at the Deſire of the 

Defender compearing, grant Proteſtation for 

not inſiſting (6), but the ſureſt Way for the 

Defender is, to raiſe a Summons againſt the 

Purſuer to inſiſt, with Certification, that, if 

1 do not, he ſhould never be heard there- 

after. | | 

7. If both Parties compear, the Advocate 

tor the Purſuer repetes his Libel, and the Ad- I 

vocate for the Defender propones his Defences 4 

dilatory, and of thoſe ſuch as are 1 

firſt, if he any has. All which Dilators mu 

be propounded at one Time (c), and inſtantly 

verified: Except Dilators peremptoriæ cauſæ, 

i. e. thoſe proponed as Peremptors, upon the 

Verity whereof the Defender ventures the 

Cauſe, for proving whereof a Term will be 

aſſigned. | 55 e Lt 
8. In ſome Cauſes, as Declarators of real 

or heritable Rights, proving of Tenors, and 

Pp 2 Actions 


0 A of Seder. & July 1709- G). Ad of Seder.,'20 
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Aviſandam with them to the Lords in Preſence. 
Upon which theſe Cauſes muſt be entred in 
the Books of Inrolment of ordinary Actions ſor 
the inner Houſe, where they are to be deter- 
mined in their Courſe (a). But in other ordi- 
nary Cauſes, Dilators being overruled, the 
Defender makes his peremptory Defences 
Which muſt all be propounded, at leaſt before 
an Application oft Report to the Lords in Pre- 
ſence ; otherwiſe. they will not be received, 
unleſs recently come to Knowledge, and the 
Proponer pay a Mulct to the other Party for 
his Expences (5). The Purſuer replies to the 
Defences reſpectively in their Order, and the 
Defender duplies, Oc. 

9. Perſons intereſted may compear for their 
Intereſt, without being cited, and oppoſe the 
Purſuer s Claim; ſo be they inſtantly veriſie 
their Intereſt, and produce their Rights over 
the Bar, at the Calling of the Cauſe. When 
an Intereſt is produced, the Purſuer is allowed 
to ſee it, and the Producer to ſee the Procels, 
and both Parties ordained to be ready at the 
next Calling. This-is term'd Compearance 
immcidenter, or Compearance for one's Intereſt: 


10. The 


Act of Regu's 1672. concerning the: Sell Article . 
(9) At of Seder. ao Howes Viki 4 34 


notor i 
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10. The Relevancy of Alledgances hinc inde 
is commonly determined, before admitting a- 
ny Point to Proof. If clear, the Ordinary de- 
termines it preſently, and in caſe of Difficulty 
makes Aviſandum therewith to himſelf, or to 
the whole Lords. If the Ordinary pronounce - 
an Interlocutor to the Diſſatistaction of either 
Party, he who thinks himſelf leſed, may crave 
the Lords Anſwer, i. e. that the Ordinary 
would report the Cauſe ro the whole Lords, 
and get their Opinion in it; -if that be retuſed, 
he, the Party, may crave it again, upon offering 
an Amand, i. e. a Dollar to be forteited to the 
Poors Uſe, if the Lords adhere to the Ordi- 
nary's Opinion. When the Ordinary refuſes, 
notwithſtanding ſuch Offer, to report the 
Point, the Lords Anſwer may be got upon a 
Bill given in by the Party. If the Ordinary 
accept of the Amand, the Cauſe goes to Re- 
port. e | 
11. After the Diſpute of the Relevancy is 
concluded, Proof of the Matters of Fact al- 
ledged by the Parties, fall under Conſideration. 
Some Facts want not to be prov d as Negatives, 
notoria, and Things juſtly preſum d. Others 
are inſtantly verified by Writs produced: As 
to which the Defender ſhould diſpute, both 
the Relevancy and Proof at the fame Time, 


_ otherwiſe he will be preſumed to acknowledge 


either of theſe, againſt which he doth not ob- 
jet. A Third Sort of Facts require a Term for 
proving them. As to which, either Party may 
| Pp:3 - | requir e 
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require the Oath of Calumny of the other, or 
his Advocate. If the Party, whoſe Oath of 
Calumny is crav'd, be preſent at the Bar, he 
may be commanded inſtantly to give it. If he 
be nor preſent, the other Party will get a Di- 
ligence to cite him to compear, which, in or- 
der to hold as confeſt, muſt be executed a- 
gainſt him perſonally apprehended. Where the 
Proponer of an Alledgance (whoſe Oath of 
Calumny is cravd ) ſwears affirmative, that 
he believes ſuch a Fact to be true, or the othec 
Party paſſeth from his Oath, he is free to in- 
ſiſt therein, as if his Oath had not been requir- 
ed. If he depone negative, that he doth not 
believe it ro be true, or be held as confeſt for 
refuſing to ſwear ; he cannot thereafter inſiſt 
on ſuch a Point. But an Oath of Calumny 
given by one Party, to the prejudice of the o- 
ther, doth not derermine the Matter ſo, as to 
hinder that other to prove otherwiſe. But now 
Oaths of Calumny are of leſs Uſe. Becauſe 
the Party, againſt whom any Fa& requiring a 
Term for proving, is alledged, or his Advocate 
is obliged, before Interlocutor, to confeſs or 
deny it, and upon Refuſal to do ſo, will be 
held as confeſt (a). 
12. Where Facts pleaded are not inſtantly 
verified, the Lord Ordinary admits the ſame 
to Proof; and determines the Manner of Proof. 
If either Party have in his Hands Writs to be 
us d by the other for proving an Alain, 
an 
( Act of Seder. 1 Feb. 1715. © : | (s) 
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and don t' inſtantly produce them, bur occaſion : 


the aſſigning of Terms, or taking' out Diligence 
to recover them, while he himſelf hath them, 


he is liable to a Mul& not under 40 f. Her. 


to the other Party (a). If. the Defender, to 
whoſe Oath a Point is referr'd, was cited per- 
ſonally, his-Procurator mult take a Day to pro- 
duce. him, otherwiſe he will be held as confeſt. 


But if the Citation was not given to him per- 


ſonally, and he hath not compeared to propone 
Defences, he cannot be held as confeſt. Where 


the Libel or Reply is to be prov d by the Defe: - 


der SOath,hisProcurator ſhould proteſt for a qua- 
lified Oatb, if the Circumſtance of the Caſe require 
it; and the other proteſts the contrary. 

13. Ordinarily one Term or Day is aſſigned 
either to the Purſuer or to the Defender, or to 


both joyntly for proving the Libel or their re- 


ſpective Alledgances, according to the Nature 
and Relevancy thereof. 

14. When the Purſuer offers to prove his 
Libel or Reply, the Oath of Verity ot the De- 
fender who was not cited perſonally, or - when. 
either Party is to prove his Alledgance by Wit- 
neſſes, a Diligence is crav'd and granted for. 
citing the Party, or Witneſſes reſpeftive to 
depone. If they cannot come to Edinburgh to 
depone, a Commiſſion is crav'd, to ſome Per- 
ſon or Perſons, to take their Oaths in the Place 
where they live. Which, if the other Party, 
conſent to, may be granted by the Ordinary : 

EP; But. 
(s) Act of Seder» 20 Novem- 1711. g 
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Bur if he diflent, Application muſt be made 
for it to the whole Lords; who, if the Rea- 
ſons be vouched by Teſtificates from Perſons oſ 
Credit, or conſiſt with the Knowledge of any 
of the Lords, will grant - Commiſſion. But in 
extraordinary Caſes, and ſome particular Acti- 
ons, as Improbations and proving of Tenors, 
the Lords refuſe to grant Commiſſions for rak- 
ing Oaths. If either Party offer to prove by 
Writs not in his own Hands, he ſeeks and gets 
a Diligence againſt Havers of theſe Writs: 
And the other Party craves that his Objections 
contra producenda may be reſerv'd, which is al- 
ways done. 2 

15. When the Ordinary pronounces his In- 
terlocutor, determining the Relevancy and 
Manner of Proof on both Sides, and aſſigns 
Terms for proving thereof, . this is called Litiſ- 
conteflation parte comparente, 

16. Sometimes, as in dark and intricate 
Caſes, the Ordinary, after hearing of the De- 
bate, doth ex wobili officio, without determining 
the Relevancy, allow both Parties before An- 
{wer to prove ſuch Points as his Lordſhip 
thinks fit. And upon ſuch an Interloeutor, an 
Act may be extracted, called au Ad beſore 
Anſwer. | 

17. If the Purſuer's Libel be found relevan 
and inſtantly inſtructed, and no Defence or Ex- 
cept ion is ſuſtained relevant to be proven, or 
the Exceptions are repelled in reſpect of the 
Replies inſtantly verified ; or theReplies _ 

e 
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—— in reſpect of a Duply inſtructed: The 
rdinary may decern, which is called a De- 
creet without Lieiſcunteſtation. For the Ordi- 
nary may adviſe and determine upon Writs 
produced for Intereſt or Proof, and the Oachs 
of Parties compearing, which require no Act of 
Litiſconteftation. But whatever is produced af- 
ter Litiſconteſtation ad modum probationis, can 
only be adviſed and determined in Preſence. 

18. All Interlocutors, Decreets or Proteſta- 
tions upon Debate, muſt be figned by the Or- 

dinary at fartheſt within ſix Days, after pro- 
nounging, otherwiſe they're null: Except 
Interlocutors upon Debate the two laſt Diys 
of the Seſſion, hich are to be ſublcribed with- 
in 48 Hours of the pronouncing. Interlocu- 
tors ſigned after the Seſſion is up are alſo null. 
Where Interlocutors are not ſubſeribed of the 
Date of pronouncing, the Clerk ſhould prefix 
to the Minute, the true Date of the pleading 
and pronouncing, and ſubjoyn to the Interlocu- 
tor the Day it was ſigned. Acts, Decreets and 
Proteſtations are put up in the Minute-book, 
of the Date when they are ſigned (a). 

19. When either Party is diſſatisfied with 
the Interlocutor in Act or Decreer pronounced, 
he applies to the Ordinary, for a further Hear- 
ing; and if that cannot be had before the Time 
that the Act ar Decreet may be extracted, it 
is neceſſary to procure from his Lordſhip a Stop 
to the extracting, which Stop mult be rp 3 

” ' | 8 # 2e 


(s) AR Se der. 8 July 1729: 
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ed to a Repreſentation of ſome relevant 
Ground, whereupon he who craves it ought 
to be heard: For verbal Stops are ineffectual 
(a). Where extracting is ſtopp'd indefinitely 
without Mention of a particular Day, the Stop 
continues not above a Fortnight in Time of 


Seſſion, or if granted during the Vacation, ex- 


pires after the EighthDay from the dovnſitting 
of the next Seſſion, except it be renewed (6). 
It a Stop be not ſcughr 7 uk the Ordinary in 
due Time, Application muſt be made for it, 
by a Petition to the whole Lords, within 
Eight Days after ſubſcribing the Interlocutor 
(c). After the Cauſe goes to rhe inner Houſe, 
the Ordinary is exauctorated, as to Points de- 
termined by, or depending beſore the Lords 
in Preſence; and can hear only new and ſepa- 
rate Alledgances. If the Party grieved ſeek 
no Stop, or the Stop ſought be refuſed, the 
Act or Decreet may be extracted, when 24 
Hours, after reading thereof in the Minute- 
book, are elapſed (d). | 

20. 10 the extracted Act Letters of Di- 
ligence (if there be a Warrant for them) may 
be iſſued forth, authorizing Meſſengers at Arms 
to charge the reſpective Parties, Witneſſes or 
Havers of Writs, according as the Uſer of Di- 
ligence has Occaſion, to compear before the 


Lords, or before the Commiſſioners, ws 
tney 


(-) AR of Seder. 11 Novem. 1708. (5) Ibid» ( Ad of 
vo 2 July 1709. (4) Vid. ſupra B, 1. Cl. 2, Tit 1. 
3% N. ©, : | $24 ; 
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they are to be examined by Commiſſion, on 
the Day aſſign'd for Proof to give their Oaths, 
or to produce Writs, Which Diligence is ſign- 
ed by one of the inner Houſe Clerks, and paſ- 
ſeth the Signet (a). | 
21. The Term in the Act being paſſed, when 
the Defender's Oath is only required, the Pur- 
ſuer calls his Act, and craves that the Defen- 
der may be held as confeſt, and the Term cir- 
cumduc'd againſt him for not deponing. - If 
the Defender compear not at Calling of the 
Act, Decreet of Circumduction holding him 
as confeſt, will be given. But if he compear 
and be ready to depone, the Ordinary cauſes 
him to make Faith, that is, ſwear with his 
right Hand uplifted, that he ſhall declare the 
Truth: And then bids him wait on in the 
Afternoon wiz. to give his Oath before the 
proper Ordinary. In which Caſe the Purſuer gs 
oblig d to furniſh the Defender with an Act to 
depone upon; otherwiſe the latter may be 
diſmiſs'd (6). | 
22. If a Term was aſſigned to ong of the 
Parties to prove his Alledgance, he, it he hath 
recovered the Writs he wanted, will pro- 
bably call the Act after elapſing of the Term: 
But if he be not Maſter of theſe, rhe other 
Party may call the Act, and crave the Term 
to be circumduc'd againſt him for not proving: 
In which Cafe the Party, on whom the Proof 
1 Jen, 
) Act qo. Sefl, 5. Parl. K. W. 2 (5) AR 10. Sell. 2» 
Parl. Jam. VII. L 
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lies, may, upon his reporting an executed firſt 
Diligence, in order to ſtop Circumduction, crave 
and get a ſecond Dili "which bath the 
Effect of a Caption th without Producti- 
on of 'a firſt executed. Diligence, he will not 
get a Second. | 
23+ When Perſons charged upon a firſt Di- 
ligence, or brought in upon a Second, offer 
to give their Oaths, the Uſer of the Diligence 
delivers the Act to the Clerk, who, upon ſee- 
ing theſe to depone, ſtanding at the Witneſ- 
ſes Bar, cauſes a Macer any Time in the Fore- 
noon, call both Parties and their Advocates to 
the Bar, before the Ordinary in the outer Houſe, 
to whom he intimates the Deſign of calling 
the Act, and the Ordinary cauſes the Perſons 
cited to make Faith, and bids them wait on 
im the Afternoon, before the Ordinary to Qaths 
and Witneſſes. | 
24. If the Uſer of the Diligence delay to 
diſpatch thoſe charg'd thereby, thro his not 
calling the Act in order to their deponing, 
e 


they ire him to do it, and proteſt that 
otherwiſe they may be free from the Effect of 
the Diligence, by raking Inſtruments in the 
Hands of a Notary, before Witneſſes. 

25. A competent Time being allowed for 
taking the Depoſitions of Perſons cited by Di- 
ligence, the other Parry doth, on the next Ad- 
day, cauſe call his Act again; and if no Writ 
be then produced, gets Decreet of Circum- 
duction, for not proving by Writ in the 3 


\ 
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. | 

| of the Act. But the Ordinary ſometimes cir- 

i cumduces conditionally, and ſuperſedes extract 

Ve ing, allowing. the other Party to produce be- 

* twixt and a certain Day, and thoſe who have 

* not yet given their Oaths to depone in the 

ot interim. en Writs are produc d, aviſandum 

+ is made therewith to the Lords in the inder 

i Houſe; and the other Pary proteſts to be 

er heard upon his Objections, at adviſing - the 

e Cauſe, and craves Circumduction of the Term 

e quoad ultra. Upon which the Ordinary makes 

{= aviſandum, and circumduces quoad witra, 

125 26. Diligences againſt Witneſſes are execut- | 
to ed in the ſame manner, as againſt Havers [ll 
ſe, of Writs, and the Witneſſes are brought in 


to make Faith, in order to depone afterwards 
before the Ordinary, and aviſandum is made 
wm their Oaths after deponing, in the ſame 

ay. | | 
3 Where Witneſſes and Havers of Writs 
are under jon, and dare not compear, 
the Lords, upon Application, will ſtop. Exe- 
cution of the Caption for ſome Time, that 
they may freely come and give their Oaths. 

28. 44 appointed to be tak 
en by Commiſſion, the other Party, at call - 
ing of the Act, craves that the Term may 
be circumduced, for not reporting the Com- 
miſſiom If the Commiſſion be reported, du- 
ly executed, and delivered at: the Bar to the 
Clerk, aviſandum is made with the Depoſi- 


tions, 


— 


— 
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tions, in the fame Manner as if they had been 


taken in the Seſſion. | 

29. Where a Point was allowed to be prov- 
ed promt de jure, the Party undertaking to prove, 
tho he hath ſerv'd Diligence againſt Wit- 
neſſes or Havers of Writs, will be allowed at 
calling the Act in termino, to refer the ſame to 


the other Party's Oath of Verity: Which 


hinders CircumduRion of the Term, or grant- 
ing of Certification, till that other Party de- 
pone. And where the Purſuer or Defender 
hath brought in Witneſſes, or Havers of Writs; 
for proving a Point admitted to his Proof ; 
the other Party may, upon a Petition to the 
Lords referring the Matter to the Purſuer 


or Defender's Oath, hinder ſuch Witneſſes or 


Havers of Writs to be examined. Bur af- 
ter any Mean of Proof hath been given, this 
Rule is to be obſerved. If Writ be firſt pro- 
ducd in Evidence, the Defe& of that Proof 
way be ſupply d by the Party's Oath. Where 
Witneſſes depone only that they know mor, or 
remember not, Writ may be us d to prove the 
Point, and Oath of Party, in ſo far as the 
Writ doth not prove Bur if Witneſſes have 


once deponed poſitively, Parties are not au 


lowed to alter their Mean of Proof; and af- 
ter a Party's Oath of Verity is taken, there's 
no Place for Evidence by Writ or Witneſ- 
ſes. Bur if a Party be nor poſitive, another 
Kind of Proof may be admitted e officio n- 
bil. 


20. Proof 
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30. Proof is led upon Acts before Anſwer, in 
the ſame way as upon ordinary Acts of Li- 
tiſconteſtation. And if, at calling ſuch Acts 
before Anſwer, nothing in Evidence be pro- 
duced by either Party, the Term will be 
circumdue d for not proving : But the Decreet 
of Circumduction cannot be extracted, for the 
Relevancy wants to be determined. In or- 
der to the deciding whereof by the Lords in 
Preſence, aviſaudum is made with the Rele- 
vancy and Proof. | 

31. Aviſandum made with Proof in x Cauſe, 
is called a great aviſandum : Becauſe, thereby 
the Cauſe is concluded, and regularly is no 
more judg d or tried by a fingle Ordinary. 
Upon this aviſaudum, a Warrant is given by 
the Clerk, for entring thereof in the re- 
ſpective inner Houſe Roll it belongs to. When 
Proof is adduced upon ordinary Acts of Li- 
tiſconteſtation, wherein the Relevancy is al- 
ready determined, if it be not marked clear, 
the Cauſe muſt be inroll'd in the Roll of 
Cauſes to be prepared. Then'a State there- 
of is prepared by the Ordinary on theſe Cauſ- 
es a): Who, if he find the Proof by Writ 
or Witneſſes to be clear, marks it to be ſo, in 
order to be ſummarly adviſed. But if the 
Proof be not clear, the Cauſe muſt be in- 
roll'd in the Roll of concluded Cauſes. When 
great aviſandum is made with Proof by Oath 
ot Party, marked to be clear by the Ordi- 
8 TOP nary 
(a) Vid. ſupr. Tit. 1. $ 7. e-? je To 


— 
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nary to Oaths and Witneſſes, or with; Proof 
by Writ. or Witneſſes, marked clear by the 
Ordinary to preparing concluded Cauſes, ot 
with Proof marked to be clear by an Ordi- 
nary, to whofe Conſideration. it was remit- 
red by the Lords, upon þ Petition preſent- 
ed to them for that effect by the Party; the 
Proceſs is inroll d in the Roll of Cauſes to be 
ſummarly adviſed. But when: Proof is pro- 
duced upon Acts before Anſwers. and great g 
viſandum made with both Relevancy and Proof, 
the Cauſe is entred in the Roll of ordinary 
Actions forthe inner Houſe. However in ſuch 
a Caſe, the Lords, upon Application by Bill, 
remit the Cauſe. to be diſcuſs d by the for- 
mer, or any other Ordinary. | 

32. The —— of hearing and determin» 
ing Cauſes in the inner Houſe! hath been ex- 
plained in another Place (a). . | 


SECT. II 
1. CAUSES. ate advocated/ from infe- 
rior Courts, either by the Purſuer, or De- 


fender. | | 

2. When the Defender hath raiſed Advoca- 
tion, the Purſuer, after elapſing of the firſt 
Diet of Compearance therein, cauſes one of 


the outer Houſe Clerks put up a n 
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tion be not thereafter, in due Time, produced, 
may, after the Second Diet therein is paſt, 
be extracted, and Letrers of Horning, for _=_ 
ment of the 1 L. of Proteſtation Money, -rai 
ed thereon. And this brings back the Cauſe 
to the inferior Court, as it it had te ver been 
ad vocated. But ger ſuch a Proteſtation 
may be hindred, 1. By requiring the Craver 
of ir to condeſdend on the Date of the Ad vo- 
cation : But this Stop is taken off by l 
ing, in the outer Houſe, to the Party con 
ned, that the Ad votation is dated on ſome wo 
the Days, of due or other of Two particular 
Months in fuch a Year: 2. No Proteſtation 
ran be granted after elapſing of Tear and Day, 
from the laſt Day of. Compeatance in the Let- 
ters of Advoetion, upon Which Ground the 
proteſtation, put up in the Minute-book, will 
be ſcored. But, after railing and executing a 
Summons of Wakening, and expiring of the 
Days therein, à new r on the Was 
kening may be pur up. 3. Extracting of the 
tion is by producing the prin 
cipal R N or an Extra& thereof out of 


the Si 
ptoduced to the 


3. Phe Advocation being 


Ae for the Purſuef in the principal 
a Note of the Reaſunt F 


Cauſe, he, afret raking 
of Advoration, giyes out the principal 
to the other Party s Advocate to be ſeen, and 
therewith rexarns the Advoration, Which 


— 


and Remit: Which, if the principal Advoca- 


"— . 
——_—_ 


l 
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Proceſs being ſeen and returned, in, upon the 
next, or any ſubſequent Saturda;, entred in the 
Book of Inrolment of Ad vocations and Suſ- 
penſions conform to the Date of the Return. 
N the Cauſe, in the Courſe of 
re the Ordinary in the outer 
ge Ra it the principal Proceſs be not produ- 
ccd the Advocater . producing his Advocati- 
2 may get the Cauſe to be advocated, till 
rhe, He Proceſs be produced, or crave 
the Ad vocation to be ſcored out of the Roll. 
1, at Calling, the Purſuer produce his 
Proceſs, and the Advocation be not produced, 
the Purſuer may get a Proteſtatiog and Remit: 
Which is a Kind of a Decreet of Abſolviture, 
and is called a judicial Proteftation. Aſter Which 
Proteſtation, ( which may be extracted within 
Twenty Four Hours after reading thereof in 
the Minute- book) unleſs the Cauſe. be again 
called by the Odds, and the Advocation 
produced. the ſame Week, it cannot be taken 
in by the Clerk, or the Party iz more. yeponed, 
without paying to the adverſe Party, or to 
the Cle. for his. Ten Shillings * 
ing (a. | | EPTIL, = S 
5. When both Hatte PRE. the. Furſuer 
cf the principal Cauſe xepears his Libel, and 
the Steps of his Progeſs be the inferior 
,urt, + and then craves that the Ordinary 
would: remit the Cauſe, . The Atvocater re- 
Wie his Ne of Adrocition,, and. offer 
i - $220 e 
| 0 AR of Seder. 1 1 1705. 
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the un to verify and prove the fame. The 


ul other Party anſwers thereto, by either im- 

pugning the Relevancy, or alledging, that, tho 
Ne the Reaſonus werg relevant, rey, the ſame are 
— not inſtantly verified. For all Reaſons of Ad- 
du- yocation. muſt be either a Point of common 


Law, or a Matter of Fact notourly known, or 
muſt be inſtructed by Writs inſtantly produced, 
or by Oath of Party : And no Term will be 
aſſigned to prove by Witneſles, or to recover 
Writs for proving by a Diligence, unleſs Mat- 
ters of Fact be alledged, and offered to be pro- 
ren upon the Peril of the principal Cauſe, _ 
6. Reaſons of Advacation are founded, ei- 
ther upon the Incompetency; of the Judge, or 
upon Juſt Sulpicion,of Prejudice from him by 
Partiality, or Iniquity committed by him. 

A Judge is incompetent, 1. Becauſe the De- 
fender is exempted from his Juriſdiction. A Per- 
ſon may be exempted from the ſuriſdiction of 
an infexior Judge, either becauſe he lives not 
within his Territory, or upon the account of 
ſome ſpecial Privilege, as, _ becauſe. he is a 
Member of the College of. Juſtice (a)... 2: A. 
Judge is in tent, in reſpect of the Cauſe, 
when jt falls hot under his Cognizance. 52 

Prejudice may bh ſuſpected from a Judg 
rhrough Partiality, 1. When be is within the, 
prohibited Degrees of Conſanguinity, or Aﬀi-, 
niry to the GL NS are the ſame in 

| N 1 < S 9 2 8 N 


« 


(s) Aa „ Parl. C. M. A8 of: * | 
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inferior Judges, as in the Lords of Seſſion (a), 
2. When he hath Intereſt iti the Cauſe (). 
- Tniquiry may be committed, either, in deter- 
mining the Relevancy of Alledgances, or, in 
= _ of Proceſs, or in _reſpe& of the 
OT. 2 ha jp? . | ol 
7. If Reaſons of Advocation be tepelled, ei- 
ther becauſe nor relevant, or nor inſtantly ve- 
rified, the Cauſe is ſent back to the Judge from 
whom it was advocated by an Interlocutor,called 
an Act and Remit ; and the Raiſer of the Advo- 
cation, ordained to pay 15 L. of Expences, called 
Remit | Money, Which is che ordinary Expences. 
Where the Advocater hath been very litigious, 
the Lords ſometimes add further Expences to 
be paid by him. Bar where he had prabable 
Ground for advocating, the Ordinary remits 
the Cauſe without Expences. Ws 
8. Cauſes are advocated, either by Conſent 
of Parties, ot in jure. When a Cauſe is ad- 
vocated of Conſent, either both Parties 4 
inſtantly to plead the principal Cauſe, us 
if the ſame had been originally commenced 
before the Lords; or, if the Cauſe be intri- 
cite, the Defender is allowed to ſee the Pro- 
ceſs in the Clerk's Hands, and appointed to 
debate at the next Calling. 
A Cauſe is faid tobe advocated at jure, 
when the Reaſons are ſuſtained relevant and 
proven, and the Action found competent to 
be judged only by the Lords of — 


(s) Vid. Ape R te Chap. 2. Tü 1. Gl. bl 
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Whereupon, if the Party, againſt whom Ad- 
vocation is raiſed; one at diſcuſſing the 
Reaſons, the principal Cauſe is to be diſcuſſed 
ſummarly, without an Act, againſt the Time 
appointed by rhe Lord Ordinary (a). 
9. In ſome Caſes, tho the Reaſons of Ad voca- 
tion be relevant and proven, the Cauſe is not 
advocates to the Lords, but remitted to the 
inferior Judge, from whom it was called up to 
the Seſſion, with Inſtructions how to proceed: 
As when the Matter is inconſiderable, or pro- 
rly belongs to the Cognizance of that inferior 
udge in the firſt Inſtance.” Sometimes again a 
Cauſe may be advocated in jure, and yet neither 
inſiſted in before the Lords, nor remirted to the 
Court from which it was removed, but will 
be ſent to another inferior Judge, who only 

is competent in the firſt Inſtance. | 
to. When the Purſuer- before an inferior 
Court doth advocate the Cauſe, he muſt call 
his Adyocation as s Summons, and give it out 
with the Proceſs to the Defender s Advocate to 
ſee. If he fail ſo to de, within Fifteen Seffion 
Days after admitt the Ad voeation in the 
inferior Court, the der may call for the 
Advocation, by putting up a proteſt Action in 
the Minute- book. Whereupon, if the Purſuer 
E not his Agvoeation with the prineipal 
„ and an Outgiying thereon, the Pro- 


teſtation and Remit will be out to be 
extracted. When the Advoration is ſo produ- 
. l Q q 3 ‚ ced 
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ced with the Proceſs and Outgiving to the 
Pefeader's Advocate to be ſeem he is allowed, 
betore he return the ſame, to inrol it in the 
Roll of Advocations, upon his own Return. 
In order whereuuto; he may keep up the Pro- 
cels dix Days for ſeeing, and till the firſt Fa- 
turday thereafter for inrolling (a. 
At diſcuſſing the Reaſons of Advocation, the 
Purſ aer craves the Cauſe to be advocated ; but 
cannot inſiſt upon a Reaſon of ' lncomperency 
ot the Judge, except ſuch as did not take Place 
at the railing. of his Proceſs. The Defender 
pleads that the Cauſe ought to be remitted. 


1 


1. LET TERS. of Suſpenſion are called 
for, by putting up a -Proteſtation in the Mi- 
ute-book, and the Proteſtation for not produ- 


n 
eing the Suſpenſion may be extraQed ; and the 


Suſpealion, when produced, is given out to be 
ſeen, returned, inrolled, and called before” the 


Ordinary, in the ſame; way as an Advocation. 
Bur in a Suſpenſion of Mulciple-poinding, it 
ſufficeth ro ſtop. Proteſtation at the. Inſtamer of 
one of the Chargers, wanting the Concurtence 
of the reſt, that the Suſpender produce a Co- 
py. of the Suſpenſion. When Proteſtation for 
not indes che N is —— hr 

ar- 
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Charger 
Suſ' * 


ce kg 
* Clerk, or the Suſpender 
to the adverſe Party 
4. When, both Parties compear, the Char- 
ers Advocate  repetes the Ground of bis 
arge and craves the Letters may be found 
orderly proceeded: - The Suſpender reſumes 


= 


his 
* 4 N44. + BA tut 
(s) Ibid. 55 1 X zo , 2 


248 Part IV. ' Inftitutes of the Book Ii. 

his Reaſons of Suſpenſion,” not only ſuch as are 
contained in the Letters, but allo eiked or 
added Reaſons, if he any has, that were given 
out to be ſeen by the Charger's Ad vocate; for 
he cannot plead upon any other Reaſons, un- 
leſs he conſign Twelve Pounds Scots, whereof 
Two Parts to be paid to the Charger, and a 
Third to the Poor (a). But he may produce 
incidenter Writs to verify the Reaſons; and pro- 
pone other Reaſons neither libelled nor eiked, 
provided theſe and the InſtruQjons thereof be 
fodged in the Clerk's Hands, Twenty four 
Hours before calling of the Cauſe” - e 
J. Reaſons of Suſpenſion mult not only be 
relevant and inſtantly inſtructed, or referred ta 
the Chargers Oath, but alſo competent by way 
of Suſpenſion: Otherwiſe they will be repel- 
led, and reſerved to be founded on by way of 
ed uction. But when Reaſons of Suſpenſion 
ſt in Fact, which can be inſtructed only 
by extraneous Perſons, or by Writs not ſuppo- 
ſed to be in the Suſpender's Hand, a Day will 
be in ſome Caſes aſſigned for proving thereof, 
and Diligence granted againſt Witneſſes and 
Havers of Writs. The Suſpender, that he may 
be allowed to preve ſuch Reaſons, doth at the 
ſame Time with the Suſpenſion, raiſe and ene 
cute a Summons of Reduction againſt the Char- 
ger, upon the fame Reaſons contained in the 
Suſpenſion, and others; and founds his Suſ- 


A of Reg. concern. the Selle 1673. Art. 24. Act of 
Seder. 20 Nor. 1711. 5 8. 3 i ür 
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upon the Reduction, which, with the 
uſpenſion, is given out to be ſeen. At the 
Calling of which Suſpenſion, if he hold the 
Production ſatisſied by the Charge, he will 
upon repeting his | Reaſons of Suſpenſion and 
Reduction as co- incident, get the ſame Term 
to prove in hoth Proceſſes. But if rhe Suſpen- 
der will not hold the Production ſatisfied by 
the Charge, he muſt content himſelf to debate 
his proper Reaſons of Suſpenſion only; and the 
Action of Reduction will be reſerved to him 2s 
6. There are two Kinds of Decreets of Suſ⸗ 
penſion, vr. condemnatory and abſolvitory. 
A Decreet congernnatery is, when the Let» 
ters are found orderly proceeded. Which is 
done eicher fimpliciter,” or with a Limitation 3 
as when the Lords find the Letters orderly pro- 
ceeded in part, and ſuſpend them for the reſt ; 
or orderly proceeded conditionally, that is, if 
ſomething be performed by the Charger. 
A Decreet abſolvitory is, when the Letters 
are ſuſpended either ſimply or conditionally, 
that is, if ſomething be done by the Suſpery 
er. ein . | N . 
7. When the Letters are found orderly pro- 
ceeded fimp'iciter,and it appears that the Reaſens 


of Sul] have been calumnious, rhe Char» 
ger s Bill to the Lords in Preſence, erav- 


ing his Expences,conform to an Account 
of given in with the Petition. Upon adviſing 
whereof, the Lords either conſider the Ac- 


= — — — 
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Abatement, or modifie the ſame, or remit 
the Conſideration thereof to the Ordinary in 


the Cauſe, to modifie Expences. And gene- 


rally the Lords modifie large Expences to Per- 
ſons leſed by calumnious Alledgances (a.. 
8. A Decreet finding, the Letters orderly 
_ proceeded ſimply, being extracted, Horning 
and other Diligence formerly raiſed may he pu 
to further Execution. When Letters are found 
orderly proceeded only for a part of the Charge, 
or conditionally, new Letters of Horning or 
Diligence muſt be raiſed upon the Decreet of 


Suſpenſion. And Weg; i Letters muſt be 
xPences, if any be de- 


raiſed for Payment of 
cerned. The Charger may alſo extract out of 
the Bill chamber the Bond of Cautionry, given. 
at expeding the Suſpenſion, and charge the 
Cautioner, by virtue ot Letters of Horn 
raiſed thereon, for Payment of the Sums de- 
cerned, which he wall be liable for, tho | the 
Charge had been turn d into a Libel (). The 
Cautioner being diſcuſs d, his Atteſter may be 
purſued ſubſidiarily, and will be liable as fully 
in his Order, as the Cautioner himſelf (c). bs 
an inſufficient Cautioner or Atteſter hath. been 


recei ved, ſubſidiary Action is competent ag 
the Clerk of the Bills, ho received ſuch a Cau- 
tioner, or againſt the principal Clerks, or even 
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againſt the Clerk Regiſter, who is anſw ebe 
for his me 


8 E CT. Iv. 
Of keln of Der. 


1 A VI NG treated of ReduRions3 in ge 
neral, as Actions in the firſt Inſtance, elſe- 
where (a); I tale notice here only of 4% ge 
on of Decreets in the ſecond Inſtancqcqe. 

1. The Lords of Seſſion may not only re- 
duce the Decreets of all inferior Courts, but 
alſo. may reduce their own Decreets. Where- 
as no inferior Judge, except the high Admiral 
(b), can review his own extracted Decreet. 
The Lords eaſily reduce their on Decreets 
in Abſence, where either the Defender never 
compeared, or paſs d from his Compearance 
before proponing Peremptors.' They may allo. 
reduce their own Decreets in foro upon Nul- 
lities : But not upon Alledgances competent 
and omitted to be proponed before Sentence, or 

2. Certification will not be 8 aa 
Warnings, Executions, | or Minutes of Proceſs» 


which are minute Papers that cannot be long: 


preſetvd; unleſs the Decreets be recently 
quarrlia bp. Rod UH But it ſuch {mall 


4 
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1 be extant, the Clerks muſt produce 
them. N in jt 

3- When Parties conceive themſelves leſed 
by any Sentence of the Lords of Seſſion, whe- 
ther in ordinary Actions, or Suſpenſions, or o- 
ther Cauſes diſcuſs d by them, ànd do not in- 
cline to ſeek Redreſs from the Lords themſelves, 
by the Means of petitioning, or have ſought it 
in vain, they have now Recourſe, as their laſt 
Shift, to proteſt for Remedy of Law, and 


C 
* 


peal to the Lords in Parliament aſſembled. 
a e 
of Proteſts for Remady of Law,” and Appeals: 


1. WHEN a Perſon deſigns to proteſt for 

Remedy of Law, and appeal, he, or his Ar- 
torney by a Writing under his Hand impower» 
ed to proteſt, compears at the inner Houſe 
Bar, while the Lords are fitting, and produces 
a Writing ſigned by himſelf pr his Conſtirueats 
mentioning thelnterlocutors one or more, where» 
by he thinks himſelf injured, With the Reaſons 
for which - he  conceives theſe Interlocutors 
ſhould be reversd: And for Remedy of a 
Law againſt the ſame, the Party or Attorney in 
his Name proteſts and appeals to the Lords in 
Parliament, and thereupon craves-Inſtruments 
of Court. This written Proteſtation, with a 
Piece of Money in Name of Inſtrument Money» 
is delivered to the Clerk of the Proceſs, or to 
vo chad ht thy 


tht. th * 
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any other of the inner Houſe Ckrks The 
Party proteſting doth alſo commonly bring 
with bim a Notary, in whoſe. Hands he allo 
takes Inſtruments, befote Witneſles prefent. . 
2. Then the Appellant preſents a Petition 
to the Houſe of Peers, ſetting, forth his Appeal, 
and praying that ſuch Degree or . Interlocutors 
may be revers d, and fach other Order and 
Decree made for his Relief in the ſaid Matter, 
as to their great Wiſdom ſhould ſeem meet ; 
and in order thereunto, that their Lordſhips 
would be pleas d to award the uſual Order or 
Summons, requiring the Perſon, in whoſe 
favour Judgment was given in the Court 6f 
Seſſion, by a ſhort Day to give his Anſwer 
thereto. Upon reading this Petition and Ap 
peal, the Lords order the ſai Perſon to have 
a Copy of the ſaid Appeal, and to put in his 
Anſwer on or before a certain Day. Any Bo- 
dy may ſerve the Party with, or deliver to 
him, a Copy of the ſaid Appeal; who before 
4 Judge minkes affidavit, that he hath doe ſo. 
Alter an Appeal is feceived by the Hotife of 
Peets, and an Order by them for the Reſpbni- 
dent to anſwer, and Notice of ſuch Order diily 
fer ved on the Reſpondent, the Sęitenc or De- 
eree appealed againſt from ſuchi Time dught hot 
3 ny carried oh into Execution by any Procefs 
f er. | "BF £ Wr 2 J 

3. In order to have the Matter of the Ap- 
pea! fully underſtood, when it comes in to be 
determined, the Appellant and Reſpondent * 
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to the Lords printedCaſes or Informations ſign- 
ed by their reſpective Council at Law. 

4. Upon the Day appointed by the Houſe, 
the Petition and Anſwer thereto is read, and 
the Lords, after hearing the. Council of the 
Parties at the Bar of the Houſe, proceed to 
Judgment, by reverling or affirming the De- 
Cree. ' PB" 2 


CHA P. III. 


Of "the Commiſſion for Plantation of 
 Churohes, Valuation of Tithes,' &Cc. 

and the Form of proceeding ' before 
that Court. „ 
I, F O R modifying, localling and 
augmenting Stipends to Mini- 

? ſters, out of the Tithes, valuing. 

and ſelling of Tithes; erecting or-/ tranſ- 
porting Churches ; uniting, annexing, dividing 


and diſmembring Pariſhes; Commiſſioners have, 


from Time to Time, been appointed by the 
Parliament of Scotland. But in the Year 1707. 
the Lords of Seſſion were authoriz d to judge 
in all the Affairs and Cauſes aforeſaid, as fully 


and freely as they do in other civil Cauſes (a). 


For ſupplying the Regiſters of the Commiſſion, 


O 9. Sefl. 4 Pull Q 4. 


burnt 
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Th burnt in the Fire that happened in Edinburgh in 
OS the Year 1700. any authentick Extracts from 
e the ſaid Records are ordained, upon being pre- 
d ſented to the Lords, viz. by a Petition, to be 
* recorded in a particular Regiſter, and to be 
o kept by the Clerk Regiſter and his Deputies, 
which are now as good as the principal War- 


rants, if extant: The Ingiver gets a new Ex- 
tract gratis, in lieu of the old; and Extracts 
from theſe new Records, make the like Faith, 
as Extracts from the old Records were wont to 
do. Farther, the ſaid Lords are impowered to 
make up the Tenor of ſuch Decreets, whereof 
f Extracts are a miſſing, and the Regiſters burnt 
> in the {aid Fire, upon ſuch Evidents and Ad- 
2 minicles as they ſee Cauſe (a). 00 
2. The Lords are ſerv'd here by Clerks and 
Macers, diſtinct ſrom thoſe of the Seſſion. 
3. Summonſes before this Court, which are 
d raiſed by the Clerk Regiſter and his Deputies, 
- and paſs the King's Signet (4), have but one 
E Diet, and are executed by a ger at 
6 
* 
A 


Arms upon fix Days, againſt Perſons living in 
Scotland,” and upon Sixty Days againſt one our 
4. This Court fits each Vedneſday, during 
the Seſſion: Between two and three in the 
Afternoon, before the Lords meet, the Clerk 
| calls Summonſes, whereof the Days of Com- 
F pearande are come, and the Proceſs, being 
given out, ſeen and returned, is entred in a 


O Ibid: (5) lbid- 


3. U 


* * 
＋ 23 — — — — — — 
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Book of Liirolinent kept by the Clerk of the 
Court. This Gterk every Manday affixes tipgn 
the Walls of the inner and outer Hotiſe. a Noll 
of Cauſes to be called-that Week, according to 
the Order in the Bobk; containing, 1. Ordi- 
nary: Actions. 2. Actd. 4: Catifes to be pres 
pared. 4. Concluded Cauſes: The Lords fir 


down at three a Clock in the inner Hotſe, for 


there is ho Octaſion for an Ordinary in the 
outer Houſe, and continue ordinarily till five, 
it the Roll be hot diſtuſſed ſdoner: They ad- 
viſe and vote with ſhut Doors. Petitiohs and 
Anſwers are ſirſt ad viſed, then ordinary Acti- 
ons gre ealted : Wherein an Act of Litiſcon- 
teftatiotr may be extracted immediately aftef 
pronouncing, unleſs the Preſident fign à weit- 
ten Stop, or d reclaiming Petition he lodged in 
the Clerk's Hands, before the Extract is given 
out, which Bill maſt be offered to the Lords 
the next Sdet unt Day aftet. When ordinary 
Actions are over, A&s ate called, and Parties 
and Witneſſes thereupon make Faitif; who are 
examined; aſter riſing of the Court, by an Ordi- 
nary appointed for that end. Auiſundum is made 
with Proof produced, and remitted to an Or- 
binary to Prepafe a State thereof: In order to 
-which, the Cauſe is put in a Roll of coheftuded 


."Catfiſes- to be prepared. When the State is 
prepared, it is entrett into a Roll of concluded 


Cauſes to be adviſed. - Which Roll is called 
aftes the Acts are over. Decreers in this Court 
eamnot be extracted till the next Sederunt, o 

| | t 
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that in which they were pronounced is elapſed. 
If. within that Time any reclaiming Bill be 
given in, that mult be adviſed before Decreet 
is given out. But if no Petition be offered be- 
twixt and the next Court Day after Date of 
the Sentence, the Clerk cannot refuſe an Ex- 
tract. Theſe aforeſaid are moſtly the Speciali- 
ties in the general Form of proceeding in this 
Court: For in other Things Proceſſes are 
managed as before the Seſſion. WY 

5. The Commiſſion modikes for a Stipend 
to a Miniſter in a Country Pariſh at leaſt: 800. 
Merks, or 8 Chalders of Victual, except there 
be particular Reaſons: for going below that 
Proportiom (a). In allocating a Stipend on the 
Tithes of his Pariſh, the free Tithes in the 
Titular's Hand, and any Tack-duty paid to 
him, are deſtined for that End, before any 
Heritor as Tackſman of his own Tithes is 
burdened. When a Miniſter purſues a Modi- 
flenation, or Locality, or Augmentation, the 
Titular of the Tithes muſt be cited. Some- 
times a Miniſter, for the more Diſpatch, gives 
in a Rental of the Stock, and Tithes of the 
Pariſh, and offers to prove it by the Oaths of 
the Defenders : Conform to which the Stipend 
is modiſied and localled upon them, if holden 


. 
1 


as confeſtt. £ | 

- 6, Valuations of Tithes are ſuſtained, not 
only at the Inftance of Heritors, but alſo of 
Miniſters, or Titulars, or Tackſmen, who 
| | R r muſt 


At Pal, 1 Ch. I. 


258 Part IV. Inſtitutes of the Book Il. 
muſt call the Heritor and Ad judgers in Poſſeſſi 
on, in a Proceſs at their Inſtance, and muſt be 


cited when the Heritor purſues. If the Church 


be vacant, the Heritor muſt cite the Modera- 
tor of the Presbytery, and Agent of the Church. 
All Tithes may be valued (a), except decime 
incluſe, feued with the Stock. There muſt be 
ſeparate Valuations of Parſonage and Vica- 
rage belonging to diſtin& Titulars. The Vi- 
carage Tithes, which are local and variable, 
muſt be rated according to Uſe of Payment ; 
and the Parſonage,according to the Sowing and 
Increafe of the Lands, and the ſeveral Grains. 
A Calcule is made of thefe, for Seven Years 
preceeding, and the Seventh Part of the Total 
of the Rents for theſe Years, is reckoned the 
true Rent communibus annis, of which the Fifth 
is eſtabliſhed as the Value of the Tithes; but 
then ſome Deduction is given to the Heritor 
upon the account of Cote-houſes, and other 
induſtrial, or coſtly Improvements, In all 
Caſes a joint Proof is allowed to'the Heritor 
(b). An Heritor, or Liferenter by Infeftment, 
during the Dependence of a Proceſs at his In- 
ſtance, valuing his Tithes, may get the lead* 
ing of them, if he apply. for it, upon finding 
Caution to pay, in the Event, conform to the 
Valuation to be made; but ſuch a Warrant 
for leading, falls by the Defenders taking out 


s Proteſtation for not inſiſting (c). The r 


* ct 30. „ 2. | . * Atl » (6 id. (e | 
3 Af 30: Se, Pail w. and Me (9) hide G AR 24 


Rr. . 
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of the Tithes, after a Valuation, inay Haji 
a real Security by Infeftment for the value 
Dury. 8 | 7 | * 
J. Ordinaty Tithes, being valued, may be 
bought at the Price allowed by Liw (a). The 
Method taken with Tackſmen, in a Sale of 
Tithes, is to value the Tithes, and ſtock the 
valued Duty in a principal Sum, anſwering to 
-- many Years Purchaſe, as the Tithes ate ſold 
Or. Re» | . „ 41 
The Heritor is obliged to give Security td 
the Tackſmen, for the Annualrent thereof 
during the Courſe of his Tack, and t6 
the Titular, for the. principal Sum, afte 
expiring of the teinporary Right. After 
a Decreet of Sale, the Heritor is infeft in the 
Tithes, upon a Diſpoſition from the Titular; 
reſerving to himſelf Relief of the King's Annu- 
ity, and of all Impoſitions laid, or to be laid 
on theſe Tithes, and warranting only from his 
own, and his Predeceſſors Facts and Deeds: 
8. The Smalneſꝭ of Pariſhes, and their Sti- 
os is the Reafon for turning two into one. 
y the Union bf Two whole CIs, ſome- 
times one ot the Churches is fuppreſſed, and 
the other declared to be the common Church 
for all the Pariſhjoners within the unite 
Pounds ,; and if neithet of the united Churches 
be in a Place, where the Generality of the Pa- 


riſhioners may repair ro; then both are demo- 


liſhed; and a new bne erected, about the Ceh- 
3 ih 
Vid. Pan & B. i. Chip« 2. Tl. t; 
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ter of the common Pariſh, Sometimes Two 
Pariſhes are ſo united, that hoth Churches are 
kept up to be ſerved by one Miniſter alterna- 
tively. Sometimes a large Pariſh is diſmem- 
bred of ſome Lands, to make up another, 
Where a Pariſh is ſo wide, and far extended, 
that the Inhabitants, in the remoter Parts, 
by their Diſtance from the Church, or the In- 
ter jection of Waters, cannot have Acceſs, upon 
all Occaſions, to partake in the Adminiſtration 
of the divine Ordinances; . the common Reme- 
dy is, to make of one two Patiſhes, and build 
another Church in à convenient Place, for the 
new Erection. But the tranſporting of 


Churches, dice nine too large Pariſhes, and 
6 | 


erecting new Churches, muſt be, with Con- 
ſent of the Heritors of Three Parts of Four of 
the Valuation of the Pariſh, whereof the 
Church is craved to be tranſported, or the 


Pariſh' to be disjoyned, and new Church to be 


erected (a). 
"(4)" AR 9. Sells 4. Parl. O. Anne. 
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